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FOREWORD 


The  coming  into  force  of  Part  II  of  the  Provincial  Offences  Act 
represents  the  last  stage  in  the  process  of  creating  a  simplified 
and  convenient  set  of  legal  procedures  for  the  prosecution  of  all 
offences  against  the  laws  of  Ontario,  including  those  under 
provincial  regulations  and  municipal  hy-laws.  Although  parking 
infractions  constitute  the  most  common,  and  usually  the  least 
significant ,  type  of  offence  in  modern  society,  the  legal  procedures 
which  until  now  have  governed  their  prosecution  were  derived  from 
legal  principles  which  had  ceased  to  be  appropriate  to  the  minor 
nature  of  such  proceedings.  With  the  implementation  of  Part  II  of 
the  Provincial  Offences  Act,  the  previous  slow  and  cumbersome 
procedures  will  be  replaced  by  new  provisions  which  will  reduce 
costs  and  delays  in  the  courts  without  infringing  upon  every 
person's  right  to  have  a  trial  if  that  is  his  or  her  wish. 

This  manual  is  intended  to  serve  as  a  convenient  reference  tool 
for  persons  who  are  involved  in  the  enforcement  and  prosecution  of 
parking  infractions.  Its  content  represents  a  joint  effort  by  many 
persons  from  various  backgrounds  and  public  agencies  who  have 
contributed  to  a  fuller  understanding  of  the  many  aspects  of  law, 
administration,  and  technology  which  are  involved  in  the  apparently 
mundane  world  of  parking  control  and  enforcement .  Those  who  have 
contributed  the  largest  efforts  to  its  preparation  are  David  Beck, 
former  Project  Coordinator ,  who  is  now  with  the  Regional 
Municipality  of  Hamilton-Wentworth  and  Richard  Gayne,  Counsel  in 
the  Office  of  the  Director  of  Crown  Attorneys ;  our  labours  have  been 
assisted  at  various  points  in  the  past  twelve  months  by  the 
practical  experience  and  advice  of  Robert  Gleason,  Senior  Planning 
Officer  in  the  Provincial  Court  Services  Branch.  Finally,  we  wish 
to  express  our  appreciation  to  Sandra  Popit,  who  patiently  and 
carefully  supervised  the  typing  and  production  of  this  manual. 


Sheilagh  Stewart 
Project  Coordinator 

Provincial  Offences  Act  Implementation 
September,  1987 


Additional  copies  of  this  and  other  Ontario  Government  publications  are 

available  from 

The  Ontario  Government  Bookstore,  880  Bay  St.,  Toronto  for  personal 
shopping.  Out-of-town  customers  write  to  Publications  Services  Section, 
Sth  Floor,  880  Bay  St.,  Toronto  M7A  1N8.  Telephone  (416)  965-601S  or 
toll  free  in  Ontario  1-800-268-7540.  In  area  code  807  dial  0-Zenith  67200. 
Hearing  impaired  call:  (416)  965-5130  or  toll-free  in  Ontario  1-800-268- 
7095.  Mastercard  and  Visa  accepted.  Cheques  and  money  orders  payable 
to  the  Treasurer  of  Ontario.  Prepayment  required. 
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PROVINCIAL  OFFENCES  ACT  PART  II:  PARKING  INFRACTIONS 
AN  OVERVIEW  OF  THE  PROCEDURES 


1. 


Under  the  Part  II  procedures  of 
Parking  Infraction  Notice  (PIN) 
be  issued  to  a  person  (owner  or 
is  charged  with  having  committed 


the  Provincial  Offences  Act, 
is  the  only  document  which  wi 
operator,  as  the  case  may  be) 
a  parking  infraction. 


a 

11 

who 


(a)  Subject  to  subsection  17(3),  the  PIN  must  provide  the 
person  charged  with  reasonable  information  about  the 
specific  offence  which  he  is  alleged  to  have  committed. 


(b)  The  PIN  must  provide  adequate  information  to  the  person 
charged  to  enable  him  to  exercise  his  option  to  pay  the 
set  fine  or  to  request  a  trial. 


(c)  The  PIN  must  provide  adequate  information  to  the  person 
charged  about  the  consequences  of  not  exercising  one  of 
his  options,  i.e.,  that  a  conviction  may  be  entered  in  his 
absence  and  the  set  fine  imposed,  and  that  failure  to  pay 
the  set  fine  and  additional  court  costs  and  fees  will 
result  in  the  refusal  to  renew  his  vehicle  permit. 

(d)  The  PIN  must  inform  the  person  charged  of  the  place  (in 
general  terms)  where  a  trial  will  be  held  if  he  pleads  not 
guilty  and  requests  one. 


2. 


Only  a  provincial  offences  officer  may  issue  a  PIN  and  a 
Certificate  of  Parking  Infraction  (CPI).  A  provincial  offences 
officer  is  a  police  officer  or  a  person  designated  as  a 
provincial  offences  officer  for  the  purpose  of  all  or  any  class 
of  offences  by  a  minister  of  the  Crown. 


may  be  served  upon  the  owner  of  a  vehicle  by 

affixing  it  to  the  vehicle  in  a  conspicuous  place  at  the 
time  of  the  alleged  infraction,  or, 

delivering  it  to  the  person  who  has  the  care  and  control 
of  the  vehicle  at  the  time  of  the  alleged  infraction. 


4.  Subsection  16(4)  permits  the  provincial  offences  officer  to  serve 
and  thereby  charge  the  operator  of  a  vehicle  which  is  illegally 
parked  with  a  PIN.  It  would  be  necessary  for  the  provincial 
offences  officer  to  determine  the  identity  of  the  operator,  and 
to  write  this  information  on  the  back  of  the  CPI. 


3.  A  PIN 

(a) 

(b) 
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5. 


A  person  who 
shown  on  its 
specified  in 


has  been  served  with  a 
face  by  delivering  the 
the  notice:  section  18 


PIN  may 
PIN  and 


pay  the  set  fine 
payment  to  the  place 


(a) 


For  parking  inf 
for  payment  wil 
perhaps  a  bank 


ractions  under 
1  be  an  office 
or  drop-box. 


municipal  by-laws,  the  place 
of  the  municipality,  or 


(b)  For  parking  infractions  under  provincial  statutes  and 
regulations,  the  place  for  payment  will  be  the  local 
office  of  the  Provincial  Offences  Court. 


6 . 


A  person  who  has  been  served  with  a 
signing  the  "not  guilty"  plea  on  it 
appear  or  be  represented  at  a  trial 
the  place  specified  on  it. 


PIN  may  plead  not  guilty  by 
indicating  his  desire  to 
and  delivering  the  PIN  to 


(a) 


For  parking  infractions  under  municipal 
to  which  requests  for  trial  will  be  del 
office  of  the  municipality  or  of  the  po 
issued  the  PIN. 


by-laws,  the  place 
ivered  will  be  an 
lice  force  which 


(b)  For  parking  infractions  under  provincial  statutes  and 
regulations,  the  place  to  which  trial  requests  will  be 
delivered  will  be  the  local  office  of  the  Provincial 
Offences  Court. 


7.  The  provincial  offences  officer  who  has  issued  a  PIN  must  also 
complete  and  sign  a  Certificate  of  Parking  Infraction  (CPI) 
certifying  that  a  parking  infraction  has  been  committed. 

(a)  The  CPI  and  PIN  must  be  sufficient  to  meet  the  standards 
for  describing  an  offence  which  are  set  out  in  section  26 
of  the  Provincial  Offences  Act.  In  essence,  the 
description  must  provide  the  person  charged  with 
reasonable  information  about  the  prohibited  act  which  he 
is  alleged  to  have  committed.  In  some  large 
municipalities  with  a  number  of  parking  by-laws,  it  may 
not  be  possible  for  the  issuing  officer  to  ascertain  the 
specific  by-law  at  the  time  when  he  perceives  the 
infraction.  Subsection  16(2a)  permits  a  CPI  to  be  issued 
without  a  reference  on  it  to  the  specific  by-law  which 
creates  the  offence  being  included  on  the  CPI  or  PIN. 


8. 


Where  the  municipality  wishes  to  file  the  CPI,  it  will 
proof  of  ownership  for  the  vehicle  which  was  illegally 
from  the  Ministry  of  Transportation  and  Communications 


request 

parked 
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9.  When  the  requested  ownership  information  is  received,  the 

municipality  should  check  the  vehicle  description  provided  by  MTC 
against  the  vehicle  description  on  the  CPI,  if  any,  in  order  to 
determine  whether  a  wrong  plate  number  might  have  been  written  on 
the  CPI  by  the  issuing  provincial  offences  officer.  If  the  two 
descriptions  of  the  vehicle  do  not  match,  the  prosecutor  may 
decide  not  to  file  the  CPI  in  respect  of  that  offence,  or  he  may 
again  request  proof  of  ownership.  If  the  number  plate  recorded 
on  the  CPI  had  been  recently  transferred  from  one  vehicle  to 
another  by  the  holder  of  the  permit  issued  for  that  plate  number, 
a  second  request  for  ownership  information  may  produce  evidence 
that  the  plate  was  in  fact  attached  to  the  vehicle  which  was 
described  in  the  CPI.  In  any  case,  the  vehicle  description  is 
not  an  essential  element  of  the  charge. 


10.  Where  at  least  15  days  have  elapsed  after  the  person  was  served 
with  a  PIN,  and  neither  payment  nor  a  request  for  trial  has  been 
received,  the  prosecutor  may  decide  to  file  the  CPI  in  the  local 
office  of  the  Provincial  Offences  Court. 


11. 


Where  a  person  who  was  served  with  a  PIN  requests  a  trial,  the 
prosecutor  will  file  the  CPI,  with  the  required  MTC 
documentation,  in  the  local  office  of  the  Provincial  Offences 
Court . 


12.  If  the  CPI  is  to  be  filed  with  the  court,  the  prosecutor  will 

then  affix  the  CPI's  to  a  "court  filing  document."  and  file  it  in 
the  court  office  if  a  trial  has  been  requested,  or  there  has  been 
no  response  by  the  person  charged,  together  with  proof  of 
ownership  for  each  vehicle  which  is  alleged  to  have  been  parked 
i  1  legal ly . 


13.  Subsection  16(1)  allows  the  CPI  to  be  filed  within  45  days  after 
the  alleged  offence  occurred.  The  municipality  will  ordinarily 
wait  15  days  to  see  whether  payment  or  a  request  for  trial  is 
received,  before  requesting  ownership  information  from  MTC. 

There  is  no  extension  of  the  45  day  limit.  If,  for  any  reason, 
it  is  not  possible  to  file  the  CPI  and  proof  of  ownership  within 
45  days,  the  prosecutor  could  use  the  data  recorded  on  the  CPI  to 
prepare  an  information  and  lay  it  before  a  justice  under  Part  III 
of  the  Act.  A  summons  would  then  have  to  be  served  upon  the 
person  charged  and  a  trial  would  be  conducted,  whether  or  not  the 
defendant  appeared  in  response  to  the  summons. 
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t  office,  with  a  signed  PIN 
and  a  subsection  16(la) 
cipality  or  his  designate 
eived  under  section  18  and 
d,  the  court  will  send 
to  both  the  prosecutor  and 
The  particular  trial  date 
n  accordance  with 
icer's  court  dates,  if  any. 
on  notice  of  trial  in 
accordance  with  subsection  17(4)  of  the  Act. 


15.  The  municipality  will  need  to  file  a  certificate  stating  that  a 
request  for  a  trial  has  not  been  received  and  that  payment  has 
not  been  made  under  section  18.  Subsection  19(la)  empowers  the 
clerk  of  a  municipality,  or  a  person  designated  by  him,  to 
certify  that  these  events  have  not  occurred.  Attaching  this 
certificate  to  a  copy  of  the  certificate  control  list  will 
probably  be  the  most  convenient  way  of  furnishing  this 
information  to  the  court. 


16.  Where  the  person  charged  has  not  requested  a  trial,  he  will  be 
deemed  to  not  wish  to  dispute  the  charge,  and  a  justice  will 
examine  the  CPI  filed  in  accordance  with  subsection  19(1). 


17.  Where  the  justice  is  satisfied  that  the  CPI  is  complete  and 

regular  on  its  face,  and,  where  the  defendant  is  liable  as  owner, 
that  the  defendant  is  the  owner  of  the  vehicle,  and  that  no 
payment  has  been  made  under  section  18,  the  justice  will  enter  a 
conviction  in  the  defendant's  absence  without  a  hearing  and 
impose  the  set  fine  for  the  offence. 


18.  Where  the  justice  is  not  able  to  enter  a  conviction  pursuant  to 

subsection  19(1),  he  must  quash  the  proceeding;  subsection  19(2). 


19.  Where  a  conviction  has  been  entered  pursuant  to  subsection  19(1) 
the  clerk  of  the  Provincial  Offences  Court  will  give  notice  of 
the  conviction  and  the  amount  of  the  fine  to  the  defendant.  The 
notice  will  also  inform  the  defendant  of  the  consequences  of 
failure  to  pay  the  fine. 


Where 
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20.  Where  the  defendant  has  not  had  an  opportunity  to  dispute  the 
charge  or  appear  or  be  represented  at  a  hearing  for  the  reason 
that,  through  no  fault  of  his  own,  the  delivery  of  a  necessary 
notice  or  document  failed  to  occur  in  fact,  and  where  not  more 
than  fifteen  days  have  elapsed  since  the  conviction  first  came  to 
the  attention  of  the  defendant,  the  defendant  may  attend  at  the 
court  office  during  regular  office  hours  and  may  appear  before  a 
justice  and  the  justice,  upon  being  satisfied  by  affidavit  in  the 
prescribed  form  of  such  facts,  shall  strike  out  the  conviction, 
if  any,  and  give  the  person  appearing  a  notice  of  trial  under 
subsection  17(2)  or  accept  a  plea  of  guilty  under  section  18. 


21.  Where  the  fine  goes  into  default,  a  justice  is  required  to  make 

an  order  under  subsection  70(2)  of  the  Act  that  the  permit  of  the 
person  who  is  in  default  not  be  validated,  and  that  no  new  permit 
be  issued  to  him  until  the  fine  is  paid;  section  7(3c)  of  the 
Highway  Traffic  Act.  Subsection  70a  of  the  Provincial  Offences 
Act  authorizes  the  imposition  of  an  administrative  fee  in  the 
amount  of  $10.00  for  late  payment  after  a  fine  has  gone  into 
default . 
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PROVINCIAL  OFFENCES  ACT 


PART  II 


COMMENCEMENT  OF  PROCEEDINGS  FOR  PARKING 
INFRACTIONS 


14.  In  this  Part,  "parking  infraction"  means  any  unlawful 
parking,  standing  or  stopping  of  a  vehicle  that  constitutes 
an  offence.  R.S.O.  1980,  c.  400,  s.14. 

15.  (1)  Subject  to  subsection  (2),  this  Part  does  not  apply 
in  respect  of  parking  infractions  under  by-laws  of 
municipalities  until  a  date  two  years  after  this  Part  comes 
into  force. 

(2)  Subject  to  the  approval  of  the  Lieutenant  Governor 
in  Council,  the  council  of  a  municipality  may  by  by-law 
declare  that  this  Part  applies  in  respect  of  parking 
infractions  under  by-laws  in  the  municipality  on  a  date 
earlier  than  the  date  determined  under  subsection  (1). 

R.S.O.  1980,  400,  s.  15. 

16.  (1)  In  addition  to  the  procedure  set  out  in  Part  III 
for  commencing  a  proceeding  by  laying  an  information,  a 
proceeding  in  respect  of  a  parking  infraction  may  be 
commenced  by  filing  in  the  office  of  the  court. 

(a)  a  certificate  of  parking  infraction;  and 

(b)  where  the  parking  infraction  is  alleged  against 
the  defendant  as  owner  of  a  vehicle,  evidence 
of  the  ownership  of  the  vehicle, 

within  forty-five  days  after  the  alleged  infraction 
occurred . 

(2)  A  provincial  offences  officer  who  believes  from 
his  personal  knowledge  that  one  or  more  persons  have 
committed  a  parking  infraction  may  issue,  by  completing  and 
signing, 


(a)  a  certificate  of  parking  infraction  certifying 
that  a  parking  infraction  has  been  committed; 
and 

(b)  a  parking  infraction  notice  indicating  the  set 
fine  for  the  infraction, 

in  the  form  prescribed  under  section  21. 

(2a)  A  provincial  offences  officer  may  issue  a 
certificate  and  notice  under  subsection  (2)  in  respect  of  a 
parking  infraction  under  a  by-law  of  a  municipality  without 
including  on  the  certificate  or  notice  a  reference  to  the 
number  of  the  by-law  that  creates  the  offence. 
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(3)  The  issuing  provincial  offences  officer  may  serve 
the  parking  infraction  notice  on  the  owner  of  the  vehicle 
identified  therein  by  affixing  it  to  the  vehicle  in  a 
conspicuous  place  at  the  time  of  the  alleged  infraction,  or 
delivering  it  personally  to  the  person  having  care  and 
control  of  the  vehicle  at  the  time  of  the  alleged 
infraction.  R.S.O.  1980,  c.  400,  s.  16. 

(4)  The  issuing  provincial  offences  officer  may  serve 
the  parking  infraction  notice  on  the  operator  of  a  vehicle 
by  delivering  it  to  the  operator  personally  at  the  time  of 
the  alleged  parking  infraction. 

(5)  The  provincial  offences  officer  who  issued  the 
certificate  of  parking  infraction  shall  certify  on  the 
certificate  of  parking  infraction  that  the  officer  served 
the  parking  infraction  notice  on  the  person  charged  and  the 
date  and  method  of  service. 

(6)  A  certificate  of  service  of  a  parking  infraction 
notice  purporting  to  be  signed  by  the  provincial  offences 
officer  issuing  it  shall  be  received  in  evidence  and  is 
proof  of  service  in  the  absence  of  evidence  to  the  contrary. 

17.  (1)  Where  a  parking  infraction  notice  is  served,  the 
defendant  may  plead  not  guilty  by  signing  the  not  guilty 
plea  on  the  notice  and  indicate  his  desire  in  the  form 
prescribed  on  the  notice  to  appear  or  be  represented  at  a 
trial  and  deliver  it  to  the  place  specified  in  the  notice. 

(2)  Where  a  parking  infraction  notice  is  received 
under  subsection  (1),  the  clerk  of  the  court  shall,  as  soon 
as  is  practicable,  give  notice  to  the  defendant  and 
prosecutor  of  the  time  and  place  of  the  trial.  R.S.O.  1980, 
c .  400 ,  s .  17. 

(3)  Subject  to  subsection  (4),  where  a  certificate  of 
parking  infraction  is  issued  for  an  infraction  under  a 
by-law  of  a  municipality,  the  certificate  is  not 
insufficient  or  irregular  by  reason  only  that  it  does  not 
identify  the  by-law  that  creates  the  offence. 

(4)  Where  the  defendant  delivers  a  notice  under 
subsection  (1),  subsection  (3)  does  not  apply  unless  the 
notice  of  the  trial  given  to  the  defendant  under  subsection 
(2)  identifies  the  by-law. 

18.  Where  the  defendant  does  not  wish  to  dispute  the 
charge,  he  may  deliver  the  notice  and  amount  of  the  set  fine 
to  the  place  shown  on  the  notice.  R.S.O.  1980,  c.  400,  s. 
18. 


19.  (1)  Where  at  least  fifteen  days  have  elapsed  after  the 

defendant  was  served  with  the  parking  infraction  notice  and 
the  parking  infraction  notice  has  not  been  delivered  in 
accordance  with  subsection  17(1),  the  defendant  shall  be 
deemed  to  not  wish  to  dispute  the  charge  and  a  justice  shall 
examine  the  certificate  of  parking  infraction  and  where  the 
justice  is  satisfied,  • 
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(a)  that  the  certificate  of  parking  infraction  is 
complete  and  regular  on  its  face; 

(b)  where  the  defendant  is  liable  as  owner,  that  he 
is  the  owner;  and 

(c)  that  payment  has  not  been  made  under  section 
18, 

the  justice  shall  enter  a  conviction  in  the  defendant's 
absence  and  without  a  hearing  and  impose  the  set  fine  for 
the  offence. 

(la)  Where  a  certificate  of  parking  infraction  is 
issued  for  an  infraction  under  a  by-law  of  a  municipality,  a 
certificate  purporting  to  be  signed  by  the  clerk  of  the 
municipality,  or  a  person  designated  by  the  clerk, 

(a)  that  payment  has  not  been  made  under  section 
1 8 ;  and 

(b)  that  notice  of  the  defendant's  desire  to  appear 
or  to  be  represented  at  trial  has  not  been 
delivered  to  the  place  specified  in  the  parking 
infraction  notice, 

shall  be  received  in  evidence  and  is  proof  of  the  facts 
contained  therein  in  the  absence  of  evidence  to  the 
contrary. 

(lb)  Where  a  defendant  is  deemed  to  not  wish  to  dispute 
a  charge  under  subsection  (1)  in  respect  of  a  parking 
infraction  under  a  by-law  of  a  municipality,  the  justice 
shall  enter  a  conviction  under  subsection  (1)  without  proof 
of  the  by-law  which  creates  the  offence  if  the  justice  is 
satisfied  that  all  other  criteria  under  subsection  (1)  for 
entering  a  conviction  have  been  met. 

(2)  Where  the  justice  is  not  able  to  enter  a 
conviction  under  subsection  (1),  he  shall  quash  the 
proceeding . 

(3)  The  clerk  of  the  court  shall  give  notice  to  the 
person  against  whom  a  conviction  is  entered  under  subsection 
(1)  of  the  date  and  place  of  the  infraction,  the  date  of  the 
conviction  and  the  amount  of  the  fine,  R.S.O.  1980,  c.  400, 

s .  19. 


20.  Where  the  defendant  has  not  had  an  opportunity  to 
dispute  the  charge  or  appear  or  be  represented  at  a  hearing 
for  the  reason  that,  through  no  fault  of  his  own,  the 
delivery  of  a  necessary  notice  or  document  failed  to  occur 
in  fact,  and  where  not  more  than  fifteen  days  have  elapsed 
since  the  conviction  first  came  to  the  attention  of  the 
defendant,  the  defendant  may  attend  at  the  court  office 
during  regular  office  hours  and  may  appear  before  a  justice 
and  the  justice,  upon  being  satisfied  by  affidavit  in  the 
prescribed  form  of  such  facts,  shall  strike  out  the 
conviction,  if  any,  and  give  the  person  appearing  a  notice 
of  trial  under  subsection  17(2)  or  accept  a  plea  of  guilty 
under  section  18.  R.S.O.  1980,  c.  400,  s.  20. 


21.  (1)  The  Lieutenant  Governor  in  Council  may  make 

regulations , 

(a)  prescribing  the  form  of  certificate  of  parking 
infractions  and  parking  infraction  notices  and 
such  other  forms  as  are  considered  necessary 
under  this  Part ; 

(b)  authorizing  the  use  in  a  form  prescribed  under 
clause  (a)  of  any  word  or  expression  to 
designate  a  parking  infraction; 

(c)  respecting  any  matter  that  is  considered 
necessary  to  provide  for  the  use  of  the  forms 
under  this  Part. 

(2)  The  use  on  a  form  prescribed  under  clause  (l)(a) 
of  any  word  or  expression  authorized  by  the  regulations  to 
designate  a  parking  infraction  is  sufficient  for  all 
purposes  to  describe  the  infraction  designated  by  such  word 
or  expression. 

(3)  Where  the  regulations  do  not  authorize  the  use  of 
a  word  or  expression  to  describe  a  parking  infraction  in  a 
form  prescribed  under  clause  (l)(a),  the  offence  may  be 
described  in  accordance  with  section  26.  R.S.O.  1980,  c. 
400,  s.  21. 


ANNOTATIONS  OF 

PART  II  OF  THE 

PROVINCIAL  OFFENCES  ACT 


(including  other  sections  of  the  Act 
relevant  to  the  prosecut i on  of 
parking  infractions ) 
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PROVINCIAL  OFFENCES  ACT 


INTERPRETATION 


Section  1.  Definitions  of  Key  Terms 


1  __(1)  In  this  Act, 


(a)  “certificate”  means  a  certificate  of  offence  issued 
under  Part  I  or  a  certificate  of  parking  infraction 
issued  under  Part  II ; 


(b)  “court”  means  a  provincial  offences  court  or,  where 
jurisdiction  in  respect  of  the  offence  is  conferred 
upon  a  provincial  court  (family  division)  by  any 
other  Act,  the  provincial  court  (family  division); 

(r)  “offence”  means  an  offence  under  an  Act  of  the 
Legislature  or  under  a  regulation  or  by-law  made 
under  the  authority  of  an  Act  of  the  Legislature; 

(/)  "police  officer”  means  a  chief  of  police  or  other  police 
officer  or  constable  but  does  not  include  a  special 
constable  or  by-law  enforcement  officer; 

(h)  "prosecutor”  means  the  Attorney  General  or,  where 
the  Attorney  General  does  not  intervene,  means 
the  person  who  issues  a  certificate  or  lays  an  in¬ 
formation  and  includes  counsel  or  agent  acting  on 
behalf  of  either  of  them  ; 

(»)  "provincial  offences  officer”  means  a  police  officer 
or  a  person  designated  under  subsection  (2); 

(j)  “set  fine”  means  the  amount  of  fine  set  by  the  court 
for  an  offence  for  the  purpose  of  proceedings  com¬ 
menced  under  Part  I  or  II. 


(la)  In  this  Act,  "municipality”  includes  a  regional,  district  ,dem 
or  metropolitan  municipality. 


Designation 
of  pro¬ 
vincial 
offences 
officers 


(2)  A  minister  of  the  Crown  may  designate  in  writing 
any  person  or  class  of  persons  as  a  provincial  offences  officer 
for  the  purposes  of  all  or  any  class  of  offences.  R.S.O.  1980, 
c.  400,  s.  1. 


This  section  contains  the  definition  of  the  terms  frequently 
used  in  proceedings  under  the  Act.  For  the  purpose  of  proceedings 
under  Part  II,  a  certificate  is  defined  as  a  certificate  of  parking 
infraction .  The  certificate  replaces  the  sworn  information  which 
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was  the  only  method  of  commencing  a  legal  proceeding  under  the 
provisions  of  the  Summary  Convictions  Act.  The  court  is  also 

defined  as  being  the  Provincial  Offences  Court.  It  is  intended  that 

this  court  be  more  informal  and  less  technical  in  procedure  than 
the  criminal  courts.  It  is  ordinarily  presided  over  by  a  justice  of 
the  peace,  who  acts  under  the  general  direction  of  a  judge  of  the 
Provincial  Court  (Criminal  Division) .  /Is  a  rule,  provincial  judges 
preside  in  Provincial  Offences  Court  only  when  serious  cases  are 
being  tried. 

A  set  fine  is  defined  and  is  basically  the  same  as  what  was 

formerly  known  as  an  " out-of-court "  settlement .  It  is  the  fine  that 

a  defendant  may  pay  by  pleading  guilty  without  requesting  a  crial 
and  attending  court.  Regulation  80S  prescribes  i he  rules  of 
practice  and  procedure  for  the  Provincial  Offences  Court.  Rule  6 
provides  that  for  the  purpose  of  proceedings  under  Part  II  of  the 
Act,  the  amount  of  fine  set  by  the  court  for  an  offence  is  such 
amount  as  may  be  set  by  the  Chief  Judge  of  the  Provincial  Offences 
Court.  Since  only  the  Chief  Judge  has  been  given  this  power, 
by-laws  pertaining  to  parking  infractions  should  not  contain  any 
reference  to  set  fines,  but  must  include  a  general  provision 
establishing  a  range  of  penalties  which  may  be  imposed  upon 
conviction ,  regardless  of  how  a  proceeding  is  commenced . 

The  set  fine  is  a  level  of  fine  which  is  somewhat  above  the 
minimum  and  is  designed  to  be  an  average  amount  which  would  be 
appropriate  for  the  routine  violation  and  the  routine  violator. 
There  is  no  method  by  which  a  higher  set  fine  can  be  imposed  for 
subsequent  offences,  since  the  justice  who  imposes  a  conviction  in 
the  defendant's  absence  will  have  no  means  of  being  satisfied  that 
the  person  charged  has  been  convicted  previously  of  a  similar 
offence.  If  it  is  desired  to  seek  a  higher  penalty  against  a  repeat 
offender,  it  will  be  necessary  to  proceed  under  Part  III  of  the  Act. 

Subsection  l(i)  defines  a  new  type  of  appointment  and 
recognizes  the  category  of  officers  created  under  subsection  1(2) 
who  are  empowered  to  issue  and  serve  parking  infraction  notices 
and  certificates  of  parking  infraction . 
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Only  a  provincial  offences  officer  can  issue  a  parking 

infraction  notice  (PIN)  and  a  certificate  of  parking  infraction 
(CPI).  A  provincial  offences  officer  is  a  police  officer  or  a  person 
designated  as  a  provincial  offences  officer  for  the  purpose  or  all  of 
any  class  of  offences  by  a  Minister  of  the  Crown.  The 

Solicitor-General  has  designated  all  persons  employed  by  a 
municipality  whose  duties  include  enforcement  of  by-laws  as 
provincial  offences  officers  for  the  purpose  of  all  offences  under 
by-laws  of  the  municipality .  In  addition ,  the  Solicitor-General  has 

agreed  to  designate  all  persons  who  enforce  parking  by-laws  under 
contract  with  a  municipality  as  provincial  offences  officers.  The 
Provincial  Offences  Act  does  not  give  provincial  offences  officers 
any  power  of  arrest,  search  or  seizure.  Particular  statutes  such 

as  the  Highway  Traffic  Act  and  Municipal  Act  confer  such  powers 
on  police  officers  and  other  law  enforcement  officers  in  specific 
situations,  as  well  as  the  power  to  remove  a  vehicle  which  has 
been  illegally  parked,  in  certain  situations . 


Section  2.  Purpose  and  Interpretation 


purpose  of  2. — (1)  The  purpose  of  this  Act  is  to  replace  the  summary 
conviction  procedure  for  the  prosecution  of  provincial  offences, 
c  C  34 197°'  including  the  provisions  adopted  by  reference  to  the  Criminal 
Code  (Canada),  with  a  new  procedure  that  reflects  the  dis¬ 
tinction  between  provincial  offences  and  criminal  offences. 

interpre-  (2)  Where,  as  an  aid  to  the  interpretation  of  provisions  of 

tation  .  .  ,  , 

this  Act,  recourse  is  had  fo  the  judicial  interpretation  ol  and 
practices  under  corresponding  provisions  of  the  Criminal 
Code  (Canada),  any  variation  in  wording  without  change  in 
substance  shall  not,  in  itself,  be  construed  to  intend  a  change 
of  meaning.  R.S.O.  1980,  c.  400,  s.  2. 


In  replacing  the  summary  conviction  procedures  with  the 
procedures  contained  in  the  Provincial  Offences  Act,  it  was  the 
intent  of  the  Legislature  to  simplify,  clarify  and  expedite  the 
procedure  for  minor  offences,  including  parking  infractions .  Minor 
offences  are  clearly  quite  different  in  nature  from  Criminal  Code 


offences,  and  the  procedures  under  the  Act  reflect  that  distinction . 
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It  is  hoped  that  the  Part  II  procedures  will  simplify  and 
expedite  the  progress  of  legal  proceedings  arising  from  parking 
enforcement ,  a  level  of  law  enforcement  encountered  hy  most  people 
at  some  point  in  time.  This  approach  should  be  considered  when 
prosecuting  a  charge  and,  while  the  procedures  should  not  be 
ignored,  they  should  be  applied  and  interpreted  in  such  a  way  as 
not  to  cause  undue  delay  or  technical  objections  affecting  the 
meritorious  outcome  of  the  case. 

Subsection  2(2)  deals  with  minor  variations  in  wording  between 
the  Provincial  Offences  Act  and  the  Criminal  Code.  It  clearly 
states  that  a  minor  change  in  wording  should  not  be  read  as 
indicating  a  change  in  meaning.  Although  the  Act  creates  its  own 
code  of  procedure ,  most  of  the  provisions  are  derived  from  the 
Criminal  Code.  There  has  been  substantial  modification ,  however, 
to  reflect  the  nature  of  provincial  offences  and  the  overall  purpose 
of  the  Act.  Certain  provisions  of  the  Criminal  Code  were  followed 
because  they  generally  were  appropriate  for  provincial  offences, 
and  therefore  no  change  in  intention  should  be  presumed  because  of 
a  minor  variation  in  the  wording.  Any  such  difference  must  be 
carefully  examined  keeping  in  mind  the  object  and  purpose  of  the 
Act ;  if,  in  that  context,  it  is  clear  that  the  Legislature  intended  to 
create  a  difference  in  meaning,  that  intention  will  be  given  effect 
to.  Otherwise  any  difference  can  be  ignored. 
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PART  II 

COMMENCEMENT  OF  PROCEEDINGS  FOR  PARKING  INFRACTIONS 

Section  lk.  Definition  of  Parking  Infraction 

interpre-  |4.  In  this  Part,  “parking  infraction”  means  any  unlaw- 

tatlon  ful  parking,  standing  or  stopping  of  a  vehicle  that  con¬ 
stitutes  an  offence.  R.S.O.  1980,  c.  400,  s.  14. 

Parking  infractions  are  generally  offences  against  municipal 
by-laws  and  are  punishable  by  small  monetary  penalties  which  are 
payable  to  the  municipality .  The  owner  of  the  vehicle  is  liable  for 
the  penalty  regardless  of  whether  he  was  the  operator  of  the 
vehicle  at  the  time  of  the  offence,  pursuant  to  section  321(2)  of  the 
Municipal  Act. 


Reference  should  be  made  to  section  I  of  the  Highway  Traffic 
Act,  for  assistance  in  determining  what  is  meant  by  such  terms  as 
"vehicle",  "parking" ,  and  so  on.  "Park  or  parking" ,  when 
prohibited ,  means  the  standing  of  a  vehicle,  whether  occupied  or 
not,  except  when  standing  temporarily  for  the  purpose  of  and  while 
actually  engaged  in  loading  or  unloading  merchandise  or 
passengers. 

"Stand  or  standing" ,  when  prohibited ,  means  the  halting  of  a 
vehicle,  whether  occupied  or  not,  except  for  the  purpose  of  and 
while  actually  engaged  in  receiving  or  discharging  passengers . 

"Vehicle"  is  defined  to  include  a  motor  vehicle,  trailer, 
traction  engine,  farm  tractor,  road-building  machine  and  any 
vehicle  drawn,  propelled  or  driven  by  any  kind  of  power,  including 
muscular  power,  but  does  not  include  a  motorized  snow  vehicle  or 
streetcar .  Nevertheless ,  a  motorized  snow  vehicle  would  probably 
be  regarded  as  a  "vehicle"  for  the  purpose  of  the  Provincial 
Offences  Act. 


B  -  6 


"Stop  or  stopping" ,  when  prohibited ,  means  the  halting  of  a 
vehicle,  even  momentarily ,  whether  occupied  or  not,  except  when 
necessary  to  avoid  conflict  with  other  traffic  or  in  compliance  with 
the  directions  of  a  constable  or  other  police  officer  or  of  a  traffic 
control  or  signal. 

"Roadway" ,  "intersection" ,  "highway"  and  even  the  word 

"driver"  are  defined  in  the  section. 

Since  it  is  clear  that  the  essence  of  parking  infractions  is  the 
act  of  causing  or  allowing  some  kind  of  vehicle  to  be  left 
motionless ,  or  to  be  halted  for  a  period  of  time,  in  a  place  where 
this  activity  is  prohibited ,  it  is  submitted  that  the  Part  II 
procedures  were  not  intended  to  apply  to  activities  which 

incidentally  involve  the  leaving  of  a  vehicle  in  a  place  or  manner 

which  is  contrary  to  a  law  or  by-law,  but  which,  in  its  basic 
purpose,  has  an  objective  which  is  different  from  merely  regulating 
the  movement  and  parking  of  vehicles .  For  example,  many  zoning 
by-laws  contain  a  prohibition  against  parking  a  commercial  truck  of 
a  certain  weight  or  dimension  on  private  property  in  a  residential 
zone.  The  objective  of  such  by-laws  is  to  regulate  the  use  to 

which  land  is  put  in  different  neighbourhoods ,  and  not  primarily  to 
control  the  parking  of  vehicles  in  general.  Therefore,  it  is 

doubtful  whether  an  offence  of  that  kind  would  be  considered  as  a 
true  "parking  infraction" ,  so  that  proceedings  would  have  to  be 
commenced  under  Part  I  or  Part  III  of  the  Act,  rather  than  under 
Part  II. 


Section  15 .  Application  to  Parking  Infractions 

under  Municipal  By-Laws 


applicable  15. — (1)  Subject  to  subsection  (2),  this  Part  does  not 

underractlons  aPP^y  m  respect  of  parking  infractions  under  by-laws  of 
by-laws'^  municipalities  until  a  date  two  years  after  this  Part  comes 
into  force. 

(2)  Subject  to  the  approval  of  the  Lieutenant  Idem 
Governor  in  Council,  the  council  of  a  municipality 
may  by  by-law  declare  that  this  Part  applies  in 
respect  of  parking  infractions  under  by-laws  in  the 
municipality  on  a  date  earlier  than  the  date 
determined  under  subsection  (1).  R.S.O.  1980, 
c .  400 ,  s . 1 5 . 
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Section  15  basically  states  that  municipalities  have  two  years 
from  the  date  of  proclamation  in  which  to  commence  to  use  Part  If 
proceedings .  This  allows  for  some  transition  time  between  the  use 
of  the  Summary  Convictions  Act,  which  will  be  completely  repealed 
as  of  August  31,  1989,  and  Part  II  of  the  Act.  The  two-year  period 
allows  municipalities  to  change  their  administrative  systems  to 
accommodate  the  new  procedures  at  a  time  which  is  convenient  for 
them . 


At  the  end  of  the  two  year  period,  Part  II  will  apply  to  all 
municipal  parking  infractions.  Prior  to  the  expiration  of  the  two 
year  period,  a  municipality  may ,  by  passing  the  necessary  .  by-law 
under  subsection  15(2)  opt  to  use  the  Part  II  procedures.  This  is 
how  the  pilot  group  of  municipalities  will  commence  utilization  of 
tiie  new  procedures  in  the  fall  of  198  7. 
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Section  16.  Issuing  a  Certificate  of  Parking  Infraction  and  Serving 

a  Parking  Infraction  Notice 


1  6  .  (0  In  addition  to  the  procedure  set  out  in  Part  III  for  com-  Commence- 

mencing  a  proceeding  by  laying  an  information,  a  proceeding  p"'e°dfln? 
in  respect  of  a  parking  infraction  may  be  commenced  by  filing 
in  the  office  of  the  court. 

(a)  a  certificate  of  parking  infraction;  and 

(b)  where  the  parking  infraction  is  alleged  against  the 
defendant  as  owner  of  a  vehicle,  evidence  of  the 
ownership  of  the  vehicle. 

within  forty-five  days  after  the  alleged  infraction  occurred. 

(2)  A  provincial  offences  officer  who  believes  from  his  aSnsduance 
personal  knowledge  that  one  or  more  persons  have  committed  not'ce 
a  parking  infraction  may  issue,  by  completing  and  signing, 

(a)  a  certificate  of  parking  infraction  certifying  that  a 
parking  infraction  has  been  committed;  and 

(b)  a  parking  infraction  notice  indicating  the  sot  fine 
for  the  infraction, 

in  the  form  prescribed  under  section  21. 

h\UiawsPal  (2a)  A  provincial  offences  officer  may  issue  a  certificate  and 
notice  under  subsection  (2)  in  respect  of  a  parking  infraction 
under  a  by-law-  of  a  municipality  without  including  on  the  cer¬ 
tificate  or  notice  a  reference  to  the  number  of  the  by-law  that 
creates  the  offence. 


(3)  The  i-suinu  provincial  offences  officer  may  serve  the  Service  of 
.  .  ,  .  1  .  notice  on 

parking  infraction  notice  on  the  owner  of  the  vehicle  identified  owner 
therein  by  affixing  it  to  the  vehicle  in  a  conspicuous  place  at 
the  time  of  the  alleged  infraction,  or  delivering  it  personally 
to  the  person  having  care  and  control  of  the  vehicle  at  the 
time  of  the  alleged  infraction.  R.S.O.  1980,  c.  400,  s.  16. 


service  of  (4)  The  issuing  provincial  offences  officer  may  serve  the 
operator"  parking  infraction  notice  on  the  operator  of  a  vehicle  by  deliv¬ 
ering  it  to  the  operator  personally  at  the  time  of  the  alleged 
parking  infraction. 


Certificate  (5)  The  provincial  offences  officer  who  issued  the  certificate 
of  service  Qf  parking  infraction  shall  certify  on  the  certificate  of  parking 
infraction  that  the  officer  served  the  parking  infraction  notice 
cn  the  person  charged  and  the  date  and  method  of  service. 


Certificate  (6)  a  certificate  of  service  of  a  parking  infraction  notice 
as  evidence  purp0rtjng  to  be  signed  by  the  provincial  offences  officer  issu¬ 
ing  it  shall  be  received  in  evidence  and  is  proof  of  service  in 
the  absence  of  evidence  to  the  contrary. 
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Subsection  16(1)  sets  out  the  requirements  for  commencing  a 
proceeding  under  Part  II  of  the  Act.  The  proceeding  may  be 
commenced  by  filing  a  certificate  of  parking  infraction  (CPI)  in  the 
office  of  the  Provincial  Offences  Court  which  has  territorial 
jurisdiction  over  the  place  where  the  alleged  offence  occurred .  See 
the  comments  under  section  30  concerning  the  territorial  jurisdiction 
of  a  particular  Provincial  Offences  Court. 

Ordinarily  it  is  the  owner  of  a  vehicle  alleged  to  have  been 
illegally  parked  who  is  charged  with  having  committed  a  parking 
infraction ,  although  the  Highway  Traffic  Act,  the  Motorized  Snow 
Vehicles  Act  and  the  Municipal  Act  also  allow  for  the  charging  of 
the  person  who  has  actually  caused  the  vehicle  to  be  parked 
illegally .  Where  the  charge  is  laid  against  the  owner,  evidence  of 
the  ownership  of  the  vehicle  must  be  filed  with  the  certificate  of 
parking  infraction  in  which  it  is  alleged  that  a  specific  vehicle 
was  illegally  parked.  It  is  expected  that  a  rule  of  the  Provincial 
Offences  Court  will  require  that  the  evidence  of  ownership  must 
accompany  the  certificate  of  parking  infraction  at  the  time  the 
latter  document  is  filed  in  court.  It  is  proposed  that  both  the  CPI 
and  che  evidence  of  ownership  will  be  affixed  to  a  form  referred  to 
as  a  "court  filing  document"  when  they  are  filed  in  the  court 
office. 

A  proceeding  under  Part  II  of  the  Act  must  be  commenced 
within  15  days  after  the  alleged  infraction  occurs.  This  is  an 
absolute  limitation  period  which  cannot  be  extended  by  the  court; 
refer  to  section  85  of  the  Act.  The  15-day  period  is  intended  to 
allow  the  defendant  15  days  to  decide  whether  to  pay  the  set  fine 
or  to  ask  for  a  trial,  and  then  to  permit  the  police  or  other 
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parking  control  agency  sufficient  time  to  obtain  evidence  of 
ownership  from  the  Ministry  of  Transportation  and  Communications , 
before  the  CPI  must  be  filed  in  court. 

It  should  be  noted  that  there  is  an  alternative  method  of 
commencing  a  proceeding  in  respect  of  an  alleged  parking 
infraction .  If  for  any  reason  it  is  not  practical  or  possible  to 
commence  a  proceeding  under  Part  II,  any  person  may  commence  a 
proceeding  under  Part  III  of  the  Provincial  Offences  Act  by  laying 
an  information ;  see  the  discussion  under  section  2k  below.  An 
example  of  where  proceedings  would  be  commenced  under  Part  III 
might  be  where  a  CPI  has  been  issued,  but  evidence  of  ownership 
was  not  received  before  the  U5th  day  after  the  alleged  infraction 
occurred ,  perhaps  because  of  administrative  errors  or  computer 
difficulties .  If  the  person  charged  has  requested  a  trial,  or  has 
not  responded  to  the  parking  infraction  notice,  the  parking  control 
agency  would  not  be  able  to  file  the  CPI  and  evidence  of  vehicle 
ownership  in  time.  It  could,  however,  proceed  to  have  an 

information  laid  under  Part  III  of  the  Act,  alleging  the  commission 
of  the  same  offence  described  on  the  CPI,  which  would  simply  be 
retained  by  the  agency  for  its  records.  If  the  justice  who  receives 
the  sworn  information  considers  that  a  case  for  doing  so  has  been 
made  out  by  the  informant' s  allegations,  he  or  she  will  issue  a 
summons  to  the  defendant  for  the  trial  of  the  alleged  offence  at  a 
future  date. 

Subsection  16(2)  of  the  Act  empowers  a  provincial  offences 
officer  to  issue  both  a  CPI  and  a  PIN  when  he  or  she  believes  that 
one  or  more  persons  have  committed  a  parking  infraction .  The 
provincial  offences  officer  must  form  this  belief  from  personal 
knowledge ;  it  is  not  sufficient  that  the  officer  believes  a  parking 
infraction  has  been  committed  on  the  basis  of  information  provided 
by  some  other  person,  which  by  comparison  is  permitted  as  a 
standard  of  belief  for  commencing  proceedings  under  Part  I  of  the 
Act.  The  requirement  that  the  issuing  officer  must  have  personal 
knowledge  reflects  the  fact  that  the  circumstances  of  most  parking 
infractions  are  not  so  unique  that  the  pertinent  facts  would  stand 
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out  in  the  recollection  of  either  the  enforcement  officer  or  the 
person  charged.  For  example,  if  one  parking  control  officer  were 
to  inform  another  officer  that  three  particular  vehicles  had  been 
parked  longer  than  3j  hours  on  a  side  street,  and  also  to  instruct 
the  second  officer  to  complete  three  CPI's,  the  second  officer  would 
probably  have  no  real  impression  of  the  relevant  facts.  By 
comparison ,  one  police  officer  could  complete  a  report  concerning  a 
motor  vehicle  accident  and  provide  it  to  his  or  her  superior  officer, 
who  on  that  basis  would  be  able  to  form  the  belief  that  the  offence 
of  careless  driving  had  taken  place.  If  the  first  officer  had  gone 
away  on  another  assignment ,  the  superior  officer  could  properly 
complete  a  certificate  of  offence  under  Part  I  of  the  Act,  alleging 
that  the  person  charged  had  committed  that  offence. 

The  form  of  both  the  CPI  and  PIN  have  been  prescribed  by  a 
regulation  made  under  section  21  of  the  Act.  The  provincial 
offences  officer  who  completes  and  signs  the  CPl  will  certify  that  he 
or  she  believes  that  a  particular  parking  infraction  has  been 
committed .  The  certification  by  the  officer  under  Part  II  replaces 
the  laying  of  a  sworn  information  before  a  justice  of  the  peace  as 
in  the  procedures  under  Part  III  of  the  Act.  This  simple, 

straightforward  method  of  issuing  the  document  which  is  eventually 
filed  in  the  court  office  is  appropriate  to  the  relatively  minor 
nature  of  the  offence.  An  important  safeguard  on  the  possible 
frivolous  laying  of  charges  by  this  method  is  provided  by  the  fact 
that  only  certain  categories  of  law  enforcement  personnel  have  been 
designated  as  provincial  offences  officers.  See  the  discussion  of 
the  term  "provincial  offences  officer"  under  section  1,  above. 

The  officer  who  issues  a  CPI  will  also  complete  and  sign  a 
document  known  as  the  parking  infraction  notice  (PIN)  which  is 
served  upon  the  person  charged.  The  PIN  sets  out  a  description  of 
the  alleged  infraction  and  indicates  the  specific  set  fine  which  is 
payable  if  the  defendant  decides  that  he  or  she  does  not  wish  to 
dispute  the  charge.  The  regulation  allows  a  number  of  parking 
infractions  to  be  listed  on  one  CPI  or  PIN,  and  permits  the  issuing 
officer  to  indicate  the  specific  infraction  by  making  an  "x"  or  in 
some  other  manner. 
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in  some  large  municipalities  there  are  several  hy-laws 
regulating  the  parking  of  vehicles  in  various  situations  or  at 
different  locations.  It  may  be  virtually  impossible  for  the 
provincial  offences  officer  to  determine  the  precise  number  of  the 
relevant  by-law  at  the  time  when  the  CPI  and  the  PIN  are 
completed ,  although  the  presence  of  authorized  signs  will  allow  the 
officer  to  determine  that  an  infraction  has  been  committed . 
Subsection  l6(2a)  allows  the  officer  to  issue  a  CPI  and  PIN  without 
including  a  reference  to  the  number  of  the  specific  by-law  that 
creates  the  offence.  Without  this  provision ,  it  could  be  argued  that 

the  CPI  does  not  identify  an  offence  known  to  the  law,  and 

therefore  that  it  had  not  been  properly  "completed"  at  the  time  the 
officer  filled  out  the  pertinent  details  and  signed  it.  If  that  very 
technical  argument  were  to  be  accepted ,  the  court  which  dealt  with 
the  CPI  at  a  trial  might  conclude  that  it  had  no  jurisdiction  to 

amend  the  charge  by  inserting  the  pertinent  by-law  number,  if  the 
prosecutor  requested  such  an  amendment  to  be  made.  Subsection 
I6f2aj  cures  this  potential  problem. 

Subsection  16(3J  sets  out  the  two  methods  for  serving  the  PIN 
on  the  owner  of  the  vehicle  which  is  alleged  to  have  been  parked 
illegally .  Only  the  provincial  offences  officer  who  has  issued  the 
PIN  may  serve  it.  The  most  common  method  of  effecting  service  on 
the  owner  will  be  to  affix  the  PIN  to  the  vehicle  in  a  conspicuous 
place  at  the  time  of  the  alleged  infraction ,  such  as  placing  it 
under  a  windshield  wiper,  which  is  the  common  practice  currently 

used  for  bringing  municipal  parking  "tags"  to  the  attention  of 
vehicle  owners.  Alternatively ,  the  officer  may  serve  the  PIN  on  the 
owner  by  delivering  it  to  the  person  who  has  care  and  control  of 
the  vehicle  at  the  time  of  the  alleged  infraction .  It  is  not 
necessary  for  the  officer  who  serves  a  PIN  in  this  manner  to  obtain 
the  name  of  the  person  who  has  care  and  control  of  the  vehicle, 
since  that  is  not  the  person  who  is  being  charged  with  having 
committed  the  offence. 
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In  allowing  service  to  be  made  upon  the  vehicle  owner  by 
placing  the  PIN  on  the  vehicle,  Part  II  of  the  Provincial  Offences 
Act  dispenses  with  the  previous  requirement  that  a  summons  must  be 
served  on  the  owner,  either  by  mail  or  personally ,  before  a  trial  is 
held,  which  is  necessary  under  the  provisions  of  the  Summary 
Convictions  Act.  It  is  felt  that  this  manner  of  service  is 
reasonable  in  light  of  the  relatively  minor  nature  of  parking 
infractions ,  and  the  fact  that  it  can  ordinarily  be  presumed  that 
the  PIN  will  come  to  the  attention  of  the  vehicle  owner  when  he  or 
she  returns  to  the  vehicle.  In  cases  where  the  owner  does  not 

receive  the  PIN,  such  as  where  it  is  blown  off  the  windshield  by  a 

gust  of  wind,  or  where  the  driver  of  the  vehicle  disposes  of  the 
PIN  without  bringing  it  to  the  owner's  attention,  section  20  allows 
for  a  simple  reopening  procedure  which  is  explained  below. 

It  is  possible  that  a  defendant  will  argue  that  Part  II  of  the 
Act,  by  dispensing  with  the  requirement  that  the  owner  be 

personally  served,  infringes  the  right  of  every  person  charged  with 
an  offence  to  be  informed  without  unreasonable  delay  of  the  specific 
offence,  as  guaranteed  by  clause  11(a)  of  the  Charter  of  Rights  and 
Freedoms .  If  this  method  of  service  were  considered  to  be  an 
infringement  of  this  right,  it  is  quite  probable  that  the  courts 

would  nevertheless  uphold  this  provision  as  being  a  reasonable 
limit  prescribed  by  law  which  could  be  demonstrably  justified  in  a 
free  and  democratic  society,  pursuant  to  section  1  of  the  Charter. 
The  volume  and  minor  nature  of  parking  infractions ,  the  modest 
nature  of  the  penalties  involved ,  the  considerable  expense 
associated  with  personal  service,  and  the  availability  of  the 
convenient  reopening  procedure ,  are  all  factors  which  could  be 
advanced  to  establish  the  reasonable  nature  of  this  alleged 
infringement  of  the  right  to  be  informed  of  the  specific  offence  with 
which  one  is  charged  without  unreasonable  delay. 

Subsection  16(U)  provides  a  method  of  serving  the  PIN  on  the 
operator  of  an  illegally  parked  vehicle  in  cases  where  the  operator , 
rather  than  the  owner,  is  being  charged  with  a  parking  infraction . 
It  is  quite  infrequent  that  a  parking  control  officer  wishes  to 
charge  the  vehicle  operator ;  one  example  might  be  where  the  vehicle 
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has  no  number  plate  affixed  to  it,  so  that  there  is  no  effective  way 
of  determining  who  is  the  owner.  Where  the  issuing  officer  wishes 
to  charge  an  operator ,  the  PIN  must  be  served  personally  upon  the 
operator  at  the  time  of  the  alleged  infraction . 

It  should  be  noted  that  all  three  methods  of  service  described 
above  must  be  carried  out  "at  the  time  of  the  alleged  infraction" . 
Therefore ,  if  a  person  returns  to  his  or  her  vehicle  while  the 
officer  is  filling  out  the  CPI  and  PIN,  and  decides  to  drive  away 
before  the  officer  can  serve  the  PIN  by  one  of  these  methods,  then 
the  officer  will  be  obliged  to  commence  a  proceeding  under  Part  III 
of  the  Act.  The  officer  can  use  the  information  recorded  on  the  CPI 
to  prepare  an  information ,  which  may  be  laid  before  a  justice 
pursuant  to  the  provisions  of  section  2k.  The  CPI  cannot  be  filed 
in  court  because  there  has  been  no  service  of  the  PIN  in  a  manner 
authorized  by  subsection  l6(kJ,  and  therefore  the  officer  cannot 
sign  the  certification  statement  which  appears  on  the  CPI.  The 

penalty  for  making  a  false  statement  in  proceedings  under  the  Act 
is  a  fine  not  exceeding  $1000;  see  the  discussion  under  section  86, 
below. 

Subsection  16(5)  provides  for  a  simplified  method  of  furnishing 
proof  of  service,  by  allowing  the  issuing  officer  to  certify  on  the 
CPI  that  a  PIN  was  served  upon  the  person  charged  on  a  certain 
date  in  one  of  the  three  methods  authorized  under  Part  II.  The 
CPI  has  been  designed  in  such  a  way  that  with  one  signature  the 
officer  will  be  able  to  certify  both  that  he  believes  that  a  parking 

infraction  has  been  committed ,  and  also  that  he  or  she  has  served 

a  PIN  in  one  of  the  three  manners  described  above.  The 
certification  statement  may  also  be  adapted  to  suit  the  needs  of  a 

particular  municipality,  e.g.,  if  it  is  quite  uncommon  to  charge  a 
vehicle  operator  with  a  parking  infraction ,  any  reference  to 
"operator"  may  be  removed  from  the  pre-printed  statement  on  the 
CPI  —  if  an  operator  is  charged  on  some  occasion,  the  issuing 
officer  will  have  to  cross  out  the  word  "owner"  and  insert  the  word 
"operator"  where  appropriate . 
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Subsection  16(6)  states  that  the  certificate  of  service  on  the 
CPI  shall  be  received  in  evidence  and  constitutes  proof  of  service, 
unless  the  defendant  presents  evidence  to  the  contrary .  A  justice 
of  the  peace  has  no  jurisdiction  to  deal  with  the  infraction  alleged 
on  a  CPI  until  he  or  she  is  satisfied  that  the  PIN  has  been  served 
upon  the  person  charged  in  a  manner  authorized  by  law.  In  the 

absence  of  this  provision ,  a  justice  would  be  required  to  have  oral 
evidence  presented  by  the  officer  concerning  the  details  of 
how  the  PIN  was  served. 


Section  17.  Pleading  Not  Guilty  and  Requesting  a  Trial 


17. — (1)  Where  a  parking  infraction  notice  is  served,  the  Depute 
defendant  may  plead  not  guilty  by  signing  the  not  guilty  w,lh  tnal 
plea  on  the  notice  and  indicate  his  desire  in  the  form  pre¬ 
scribed  on  the  notice  to  appear  or  be  represented  at  a  trial 
and  deliver  it  to  the  place  specified  in  the  notice. 

(2)  Where  a  parking  infraction  notice  is  received  under  ^}ceof 
subsection  (1),  the  clerk  of  the  court  shall,  as  soon  as  is 
practicable,  give  notice  to  the  defendant  and  prosecutor  of 
the  time  and  place  of  the  trial.  R.S.O.  1980,  c.  400,  s.  17. 


Certificate 
not  invalid 
without 
by-law 
number 


(3)  Subject  to  subsection  (4),  where  a  certificate  of  parking 
infraction  is  issued  for  an  infraction  under  a  by-law  of  a 
municipality,  the  certificate  is  not  insufficient  or  irregular  by 
reason  only  that  it  does  not  identify  the  by-law  that  creates 
the  offence. 


Exception  (4)  Where  the  defendant  delivers  a  notice  under  subsection 
(1),  subsection  (3)  does  not  apply  unless  the  notice  of  trial 
given  to  the  defendant  under  subsection  (2)  identifies  the  by¬ 
law. 


Subsection  17(1)  sets  forth  one  of  the  options  which  a 
defendant  has  in  responding  to  a  PIN  which  has  been  issued  and 
served  under  Part  II.  If  the  defendant  feels  that  there  is  a  valid 
defence  to  the  charge,  he  or  she  may  plead  not  guilty  by  signing 
in  the  place  provided  on  the  back  of  the  PIN  and  indicating  a 
desire  to  appear  or  be  represented  at  a  trial.  The  defendant  must 
then  deliver  the  PIN  to  the  place  specified  upon  it.  For  parking 
infractions  under  municipal  by-laws,  the  place  of  delivery  will  be 
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an  office  or  agency  of  the  municipality  or  its  police  force.  For 
parking  infractions  under  provincial  statutes  and  regulations ,  the 
place  of  delivery  will  be  the  office  of  the  Provincial  Offences  Court 
in  the  territorial  jurisdiction  where  the  infraction  is  alleged  to 
have  been  committed . 

It  was  decided  to  allow  for  pleas  of  not  guilty  in  respect  of 
municipal  parking  charges  to  be  delivered  to  the  municipality  for 
the  following  reasons: 


1)  if  the  defendant  chooses  to  provide  his  proposed  defence  in 
person  or  in  writing  to  the  municipal  parking  control  agency, 
i.e.,  broken  meter,  medical  emergency,  etc.,  the  agency  may 
consider  the  explanation  and  decide  not  to  proceed  to  commence 
a  proceeding,  thereby  saving  both  the  defendant  and  the 
municipality  the  inconvenience  of  a  trial  solely  for  the  purpose 
of  presenting  what  appears  to  be  a  reasonable  excuse  for 
committing  the  alleged  violation ; 

2)  if  the  PIN  is  delivered  to  the  municipality ,  it  will  be 
known  very  quickly  which  charges  will  proceed  either  to  a 
trial  or  to  fail-to-respond  proceedings ,  so  that  evidence  of 
ownership  may  be  requested  from  the  Ministry  of  Transportation 
and  Communications  as  soon  as  possible; 

3)  if  pleas  of  not  guilty  to  municipal  charges  were  delivered 
first  to  the  court,  the  court  would  then  have  to  notify  the 
municipality  of  all  such  requests ,  and  later  would  have  to 
match  up  the  CPI's,  after  they  were  filed,  with  the  PIN's 
which  had  already  been  delivered  to  the  court;  clearly,  the 
most  efficient  method  of  handling  the  relatively  large  volume  of 
not  guilty  pleas  to  parking  infractions  under  municipal 
by-laws  is  to  have  the  PIN's  delivered  directly  to  the 
municipality ,  so  that  they  may  be  filed  together  with  the 
corresponding  CPI  and  evidence  of  ownership  for  the  vehicle 
alleged  to  have  been  parked  illegally . 


Under  the  provisions  of  section  87  of  the  Act,  the  PIN  may  be 
delivered  either  personally  or  by  mail.  Also,  since  section  83 
allows  a  defendant  to  act  by  counsel  or  agent,  the  person  who  is 
charged  and  who  is  served  with  the  PIN  may  send  another  person  to 
deliver  the  PIN  to  the  municipal  or  court  office  on  his  or  her 
behalf;  e.g.,  an  employee  of  a  car  rental  company  may  deliver  all 
PIN's  to  the  municipality  on  behalf  of  the  company ;  a  son  or 
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daughter  who  has  committed  a  parking  infraction  may  deliver  the 
PIN  to  the  municipality  on  behalf  of  the  registered  owner  of  the 
vehicle,  his  father  or  mother. 

Subsection  17(2)  sets  out  the  responsibility  of  the  clerk  of  the 
Provincial  Offences  Court  after  the  PIN  is  received  at  the  court 
office.  For  infractions  under  municipal  by-laws  this  will  occur 
after  the  municipal  agency  or  police  force  has  filed  all  the  CPI's 
in  court  together  with  the  PIN's  on  which  the  various  defendants 
have  signed  a  plea  of  not  guilty  and  indicated  that  they  wish  to 
appear  at  a  trial.  The  clerk  will  then  give  notice  of  the  time  and 
place  of  trial  to  the  defendant  and  the  prosecutor ,  in  accordance 
with  the  court's  schedule  for  hearing  trials  of  parking  violations 
fro. a  the  various  municipalities  within  its  territorial  jurisdiction . 
The  notice  of  trial  is  in  a  form  prescribed  by  Regulation  817 •  (See 
Appendix  "B".  ) 

Depending  upon  the  availability  of  the  individual  officer  who 
issued  the  CPI,  it  is  expected  that  trials  will  be  scheduled  between 
15  and  h5  days  of  the  date  when  the  CPi  and  the  request  for  trial 
are  received  in  the  ■ court  office.  The  holding  of  trials  for  minor 
offences  such  as  parking  infractions  as  soon  as  reasonably  possible 
after  the  offence  was  committed  will  be  a  significant  improvement 
over  the  existing  procedures  under  the  Summary  Convictions  Act, 
where  trials  for  parking  offences  are  often  held  six  months  to  a 
year  after  the  offence  originally  occurred . 

ft  is  important  to  note  that  the  clerk  of  the  court  is  required 
to  give  notice  of  the  time  and  place  of  trial  only  to  the 
"defendant" .  The  defendant  is  the  person  whom  the  officer  has 
alleged  committed  the  specific  parking  infraction  described  on  the 
CPI.  Where  the  charge  is  against  the  owner  of  the  vehicle  —  the 
usual  case  —  evidence  of  ownership  will  identify  the  person  who  is 
the  owner  and  will  accompany  the  CPI  at  the  time  it  is  received  in 
the  court  office.  Accordingly ,  the  clerk  of  the  court  must  send  a 
notice  of  trial  in  the  prescribed  form  to  the  registered  owner,  since 
that  is  the  only  person  who  is  liable  to  conviction  of  the  alleged 
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infraction .  It  is  only  the  registered  owner  who  will  be  required  to 
pay  any  fine  chat  the  court  may  impose,  and  the  registered  owner 
is  the  only  person  whose  vehicle  permit  privileges  will  be  denied  if 
the  fine  goes  into  default.  See  the  discussion  under  section  70, 
below,  concerning  methods  of  enforcing  fine  payment. 

If  the  driver  of  the  illegally  parked  vehicle  chooses  to  sign 
the  not  guilty  plea  on  the  owner's  behalf,  and  delivers  the  PIN  to 
the  place  specified  on  the  notice,  it  will  be  assumed  that  he  or  she 
is  simply  acting  as  agent  for  the  owner,  who  is  the  only  person 

who  will  be  charged.  In  such  situations,  it  is  the  practice  of  the 
court  office  to  also  give  notice  of  the  trial  to  the  individual  who 
has  signed  the  not  guilty  plea  and  delivered  it  to  the  municipal  or 
court  office.  In  this  way,  both  the  owner  and  the  person  who 
parked  the  vehicle  improperly  will  be  aware  of  the  date  of  trial. 
They  will  be  able  to  arrange  between  themselves  such  matters  as 

who  will  attend  in  court,  who  will  present  evidence  in  defence  to 

the  charge,  and  ultimately  who  will  pay  the  fine  if  a  conviction  is 

entered. 

Subsection  17(3)  is  complementary  to  subsection  l6(2a).  It 
provides  that  a  CPI  is  not  insufficient  or  irregular  only  because  it 
does  not  identify  the  specific  by-law  which  creates  the  offence 
alleged  in  the  CPI.  In  the  absence  of  such  a  provision ,  it  is 
possible  that  a  court  which  was  following  a  very  strict 
interpretation  of  traditional  legal  principles  would  conclude  that  a 
CPI  completed  without  a  by-law  number  was  null  and  void,  so  that 
the  court  would  have  no  jurisdiction  to  hold  a  trial  of  the  alleged 
infraction . 

It  is  quite  reasonable  not  to  insist  upon  identification  of  the 
specific  by-law  in  cases  where  the  defendant  has  not  exercised  the 
right  to  have  a  trial.  However,  where  the  defendant  has  done  so, 
considerations  of  fairness  and  administrative  efficiency  make  it 
essential  to  provide  the  defendant  with  this  information  prior  to  the 
trial  being  held.  Accordingly ,  subsection  17(1)  states  that  the 
" saving "  provision  in  subsection  17(3)  does  not  apply  in  such 
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situations ,  unless  the  notice  of  trial  identifies  the  specific  by-law 
which  creates  the  alleged  infraction .  In  order  to  achieve  this,  the 
municipality  will  be  obliged  to  add  a  reference  to  the  pertinent 

by-law  at  the  time  the  CPI  is  filed  in  court,  possibly  by  using  a 
rubber  stamp  or  by  typing  a  short  scatement  on  the  court  filing 

document ,  such  as:  "The  parking  infraction  described  on  the 

certificate  of  parking  infraction  affixed  below  is  contrary  to  section 
lk  of  By-law  No.  87-122  of  the  Corporation  of  the  Town  of 
Melonville" . 

ft  is  not  essential  on  the  CPI  to  refer  to  the  exact  section 

number  of  the  by-law  which  creates  an  offence,  although ,  if  this 

information  can  be  conveniently  provided  on  the  preprinted  forms, 
then  the  defendant  will  have  all  the  information  he  or  she  needs  in 
order  to  look  up  the  offence-creating  provision  in  the  by-law  and  to 
decide  whether  or  not  there  may  be  a  valid  defence  to  the  charge. 

For  a  fuller  discussion  of  the  legal  concept  of  "sufficiency1''  in 
proceedings  under  the  Provincial  Offences  Act,  refer  to  the  comments 
under  section  26,  below. 
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Section  18.  Payment  Out  of  Court 


IS.  Where  the  defendant  does  not  wish  to  dispute  the 
charge  he  may  deliver  the  notice  and  amount  of  the  set  fine  court 
to  the  place  shown  on  the  notice.  R.S.O.  1980,  c.  400,  s.  18. 

Section  18  sets  out  the  option  of  making  an  out-of-court 
payment  of  the  set  fine  shown  on  the  PIN.  If  the  defendant  has 
decided  not  to  dispute  the  charge  as  described  on  the  PIN,  he  or 
she  may  deliver  the  PIN  and  the  amount  of  the  set  fine  to  the  place 
shown  on  the  notice.  For  parking  infractions  under  provincial 
legislation  the  place  of  payment  will  be  the  local  office  of  the 
Provincial  Offences  Court,  since  provincial  legislation  does  not 
authorize  the  acceptance  of  payments  by  provincial  offences  officers 
or  specialized  law  enforcement  agencies . 

For  parking  infractions  under  municipal  by-laws  the  place  of 
payment  may  be  an  office  of  the  local  municipality ,  a  police 
station,  or  perhaps  one  or  more  specified  banking  institutions. 
Section  18  allows  for  this  practice  to  continue  since  it  merely 
parallels  the  voluntary  payment  procedures  authorized  by  subsection 
321a(2)  of  the  Municipal  Act.  Where  the  defendant  does  not  wish  to 
dispute  the  charge,  there  is  no  point  in  having  the  payment  made 
first  to  the  court,  which  would  have  to  wait  for  the  CPI  to  be  filed 
and  ultimately  would  disburse  the  fine  revenue  to  the  appropriate 
municipality .  It  is  also  significant  that,  where  the  set  fine  is 
delivered  voluntarily ,  the  Act  does  not  speak  in  terms  of  a 
conviction  being  entered  (by  comparison  refer  to  subsection  8(2) 
under  Part  I  proceedings ,  in  which  endorsement  of  payment  on  the 
certificate  of  offence  constitutes  a  conviction) . 
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Section  19.  Failure  to  Respond 


10. — (1)  Where  at  least  fifteen  days  have  elapsed  after  Failure  to 
the  defendant  was  served  with  the  parking  infraction  notice  par’kinc 
and  the  parking  infraction  notice  has  not  been  delivered  in  notice '°n 

accordance  with  subsection  17  ( 1 ),  the  defendant  shall  be  deemed 
to  not  wish  to  dispute  the  charge  and  a  justice  shall  examine  the 
certificate  of  parking  infraction  and  where  the  justice  is  satisfied, 

(a)  that  the  certificate  of  parking  infraction  i-  complete 
and  regular  on  it-'  face; 

(/;)  where  the  defendant  is  liable  as  owner,  that  he  is 
t lit-  owner  ;  and 


{c)  that  pavment  ha  -  not  been  made  under  section  1 S , 

the  justice  shall  enter  a  conviction  in  the  defendant  "  absence 
and  without  a  hearing  and  impose  the  set  fine  for  the  offence. 


(la)  Where  a  certificate  of  parking  infraction  is  issued  for 
an  infraction  under  a  by-law  of  a  municipality,  a  certificate 
purporting  to  be  signed  by  the  clerk  of  the  municipality,  or  a 
person  designated  by  the  clerk, 

(a)  that  payment  has  not  been  made  under  section  18: 
and 


(b)  that  notice  of  the  defendant's  desire  to  appear  or  to 
be  represented  at  trial  has  not  been  delivered  to  the 
place  specified  in  the  parking  infraction  notice. 


Quashlnp 

proceeding 


shall  be  received  in  evidence  and  is  proof  of  the  facts  con¬ 
tained  therein  in  the  absence  of  evidence  to  the  contrary. 

(lb)  Where  a  defendant  is  deemed  to  not  wish  to  dispute  a  *J"et|on 
charge  under  subsection  (1)  in  respect  of  a  parking  infraction  w.thoui  proof 
under  a  by-law  of  a  municipality,  the  justice  shall  enter  a  con-  o(  b>'law 
viction  under  subsection  (1)  without  proof  of  the  by-law  which 
creates  the  offence  if  the  justice  is  satisfied  that  all  other  crite¬ 
ria  under  subsection  (1)  for  entering  a  conviction  have  been 
met. 

(2)  Where  the  justice  i-  not  able  to  enter  a  conviction 
under  subsection  (1),  he  shall  quash  the  proceeding. 


(3)  The  clerk  of  the  court 
to  the  person  against  whom  a 
under  subsection  (1)  of  the 
infraction,  the  date  of  the 
amount  of  the  fine.  R.S.O. 


shall  give  notice 
conviction  is  entered 
date  and  place  of  the 
conviction  and  the 

1980,  c.400,  s.19. 
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Section  19  of  the  Act  sets  out  the  procedures  which  apply  where 
the  defendant  has  not  exercised  one  of  the  two  options  available ,  of 
either  requesting  a  trial  or  paying  the  set  fine  out  of  court. 
Under  this  procedure ,  the  defendant  will  be  deemed  to  not  wish  to 
dispute  the  charge,  and  a  justice  of  the  peace  may  then  proceed  to 
examine  the  CPf  which  has  been  filed  in  the  court  office,  and,  if 
certain  pre-conditions  have  been  established ,  is  authorized  to  enter 
a  conviction  in  the  defendant's  absence,  without  a  hearing,  and  to 
impose  the  set  fine  for  the  offence. 

The  justice  may  proceed  to  conduct  the  "fail-to-respond" 
procedure  at  any  time  after  fifteen  days  from  the  date  when  the 
defendant  was  served  with  the  PIN.  Assuming  that  evidence  of 
vehicle  ownership  could  be  obtained  very  quickly,  it  is  therefore 
theoretically  possible  for  the  CPI  to  be  reviewed  as  early  as  the 
sixteenth  day  after  the  alleged  parking  infraction  occurred . 
However,  since  ordinarily  it  will  be  more  convenient  to  wait  fifteen 
days  before  requesting  proof  of  ownership ,  in  order  to  see  whether 
the  set  fine  is  paid  voluntarily ,  it  is  likely  that  most  municipal 
parking  control  agencies  will  not  be  filing  the  CPI  until  probably 
the  thirtieth  day  after  the  offence  or  later. 

It  should  be  noted  that  no  time  limitation  is  placed  upon  the 
defendant's  exercising  the  option  of  paying  the  set  fine  or  of 
requesting  a  trial.  Therefore ,  even  though  the  prescribed  form  of 
the  PIN  advises  the  defendant  that  he  may  take  such  action  within 
fifteen  days,  he  or  she  cannot  be  precluded  from  paying  the  set 
fine  or  requesting  a  trial  until  a  conviction  has  actually  been 

entered.  If  the  municipality  still  has  the  CPI  in  its  possession ,  it 
is  suggested  that  it  is  reasonable  to  accept  payment  of  the  set  fine 
even  though  it  is  delivered  some  time  after  the  fifteenth  day 

following  the  commission  of  the  offence.  Similarly ,  it  would  be 
reasonable  to  accept  a  trial  request  which  was  made  late  as  well, 

since  ultimately  every  person  charged  will  have  the  right  to  a  trial 

unless  the  "fail-to-respond"  process  has  already  taken  place. 
However,  once  the  CPI  has  been  filed  in  the  court  office,  a 
municipality  has  no  power  to  accept  such  late  payments  and  trial 
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requests,  and  any  defendant  who  seeks  to  exercise  one  of  these 
options  at  this  time  must  be  advised  to  contact  the  court  office. 

In  order  to  be  able  to  enter  a  conviction ,  the  justice  must  be 
satisfied  of  five  essential  pre-conditions  : 


1.  that  at  least  fifteen  days  have  elapsed  after  the  defendant 
was  served  with  the  PIN 

2.  that  the  PIN  has  not  been  delivered  in  accordance  with 
subsection  17(1) 

3.  that  the  CPI  is  complete  and  regular  on  its  face 

U.  that  the  defendant  is  the  "owner"  of  the  vehicle  in 

question ,  where  he  or  she  is  liable  to  conviction  as  owner 

5.  that  payment  of  the  set  fine  has  not  been  made  under 
section  18 

With  respect  to  items  2  and  5  above,  the  justice  will  require 
some  evidence  that  neither  a  trial  request  nor  payment  of  the  set 
fine  has  oeen  delivered  to  the  place  specified  in  the  PIN  which  was 
served  in  the  manner  certified  on  the  corresponding  CPI. 
Subsection  19(la)  allows  for  proof  of  these  facts  to  be  made  by 
means  of  a  certificate  signed  by  the  clerk  of  the  municipality  or 
his  or  her  designate .  Where  the  parking  infraction  is  under 
provincial  legislation ,  formal  proof  of  these  matters  is  not  required , 
since  it  is  a  basic  principle  of  the  law  of  evidence  that  public 
officers,  such  as  the  clerk  of  the  court  and  his  staff,  are  presumed 
to  have  done  all  things  which  their  position  requires  them  to  do. 
Therefore ,  the  very  face  that  the  CPI  for  an  offence  is  presented  to 
a  justice  by  the  court  staff  for  examination  constitutes  sufficient 
proof  that  they  have  carried  out  their  duties  by  ensuring  that 
neither  a  payment  nor  a  trial  request  had  been  received .  The  form 
of  the  certificate  from  the  municipal  clerk  will  be  prescribed  by  the 
rules  of  the  Provincial  Offences  Court.  This  certificate  must 

accompany  the  certificate  control  list  which  will  be  filed  listing  all 
CPI's  in  respect  of  which  no  payment  has  been  received  and  no 
trial  has  been  requested . 
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The  justice  who  examines  the  CPI  must  be  satisfied  that  it  is 
" complete  and  regular  on  its  face",  in  the  same  manner  as  a 
certificate  of  offence  is  examined  in  proceedings  under  Part  I  of  the 
Act.  On  the  basis  of  the  practice  which  has  been  followed  by  the 
majority  of  judicial  officers  since  1980,  it  is  likely  that  only  the 
following  major  defects  would  lead  a  justice  to  conclude  that  a  CPI 
was  not  complete  and  regular  on  its  face: 


1.  no  date  of  the  alleged  infraction  for  a  date  which  is  more 
than  k5  days  before  the  date  on  which  the  CPI  was  marked 
as  being  filed) 

2.  no  person  identified  as  defendant  on  the  CPI  (e.g.,  where 
the  issuing  provincial  offences  officer  has  crossed  out  both 
the  words  "owner  or  operator"  on  the  CPI,  it  will  not  be 
alleged  that  any  identifiable  party  has  committed  the 
offence  described  therein) 

3 -  no  location  of  the  alleged  infraction  (although  the  location 

of  the  offence  need  not  be  specified  with  extreme  precision , 
the  justice  must  be  satisfied  that  it  is  alleged  to  have 
occurred  within  the  territorial  jurisdiction  of  the 

particular  Provincial  Offences  Court  in  which  the  CPI  was 
filed) 

4.  no  offence  alleged  on  the  CPI  (for  example,  where  the 
issuing  officer  has  not  indicated  the  specific  infraction  by 
marking  an  "X"  opposite  the  pertinent  short  form  wording 
preprinted  on  the  CPI,  or  where  it  is  not  alleged  that  any 
by-law  or  statute  has  been  contravened) 

5.  no  set  fine  indicated  on  the  CPI  (it  should  be  noted  that 
there  can  be  only  one  correct  set  fine  for  any  particular 
offence,  and  that  an  incorrect  set  fine  cannot  be  altered 
by  the  justice  to  show  the  correct  amount) 

6.  no  signature  of  the  provincial  offences  officer  who 
completed  the  CPI  and  the  PIN 

7.  no  certificate  of  service  on  the  CPI  by  the  provincial 
offences  officer  who  issued  the  CPI  (for  example,  where  the 
officer  has  signed  the  CPI,  but  has  forgotten  to  check  off 
the  appropriate  box  indicating  the  method  of  service,  a 
justice  would  probably  conclude  that  there  was  no  clear 
statement  as  to  how  the  PIN  was  served  on  the  person 
charged 
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If  the  error  on  the  CPI  does  not  fall  into  one  of  the  major 
categories  described  above,  it  is  submitted  that  a  CPI  would  still 
be  considered  complete  and  regular,  even  though,  for  example,  the 
location  of  the  alleged  infraction  was  not  identified  with  much 
precision ,  such  as,  "Main  St.  n.  of  hydran  t,  Melonville" .  At  a 
trial  of  course,  a  defect  of  this  kind  might  form  the  basis  upon 
whicn  the  court  would  order  that  the  defendant  be  furnished  with 
particulars  m  order  that  he  or  she  could  more  effectively  prepare  a 
defence  to  the  charge.  See  the  discussion  of  particulars  under 
section  36,  below. 

Where  it  is  alleged  that  the  owner  of  a  vehicle  has  committed 
a  parking  infraction,  he  or  she  is  liable  to  conviction  as  'well  as 
the  person  vsho  actually  caused  the  vehicle  to  be  illegally  parked. 
This  principle  of  vicarious  liability  for  the  actions  of  the  driver 
has  been  included  in  both  subsection  181(1  J  of  the  Highway  Traffic 
Act  and  subsection  321  a(l)  of  the  Municipal  Act,  and  was  discussed 
extensively  by  the  Ontario  Court  of  Appeal  in  the  case  of  Regina  v. 
Budget  Rent-a-Car  (1381),  57  c.c.c.  (2d)201 .  Chief  Justice  Howland 
oo served  that:  "To  hold  that  the  owner  of  a  vehicle  has  committed 
a  parking  offence,  where  the  vehicle  is  illegally  parked  by  another 
to  whom  he  has  entrusted  the  vehicle,  is  not  ethically  repugnant" . 

/4s  noted  above  in  the  discussion  of  subsection  16(1),  evidence 
of  vehicle  ownership  must  be  filed  at  the  same  time  as  the  CPI  is 
filed  in  court,  and  in  fact  both  documents  will  be  attached  to  the 
"court  filing  document".  Subsection  181(3)  of  the  Highway  Traffic 
Act  deems  the  holder  of  a  permit  issued  under  that  Act  to  be  the 
"owner"  of  the  vehicle  referred  to  in  the  permit,  if  a  number  plate 
bearing  a  corresponding  number  was  displayed  on  the  vehicle  at  the 
time  an  offence  was  committed ,  subject  to  the  exception  where  the 
number  plate  was  displayed  on  that  vehicle  without  the  consent  of 
the  permit  holder.  Since  1983,  Ontario  has  operated  under  a 
" plate-to-owner "  system  of  vehicle  registration  which  affords  greater 
certainty  that  any  particular  number  plate  will  be  linked  to  a 
specific  person,  regardless  of  which  vehicle  it  was  actually 
displayed  upon.  The  concept  of  ownership  under  the  Highway 


B  -  26 


Traffic  Act  relies  upon  the  fad  that  a  person  has  registered  a 
particular  vehicle  under  his  or  her  name;  it  is  irrelevant  who  the 
“real"  owner  may  he  in  the  property  law  sense,  such  as  perhaps 
the  permit  holder's  parent,  or  a  leasing  company  which  allows 
lessees  to  attach  their  own  number  plates  to  a  vehicle  leased  for  a 
period  of  one  year  or  more. 

Subsection  181(f)  of  the  Highway  Traffic  Act  covers  the 
situation  where  a  person  has  removed  the  number  plates  from  one 
vehicle  and  attached  them  to  another  vehicle,  but  has  not  yet 
obtained  a  new  permit  for  the  vehicle  which  will  link  the  new 
vehicle  to  the  same  place  number.  Subsection  181(f)  provides  that 
where  the  number  plate  is  exposed  on  such  a  vehicle,  the  holder  of 
the  permit  corresponding  to  that  plate  shall  be  deemed  to  be  the 
owner  of  that  vehicle,  unless  the  plate  was  exposed  on  the  vehicle 
without  his  or  her  consent.  Accordingly ,  a  plate  number  now 
always  relaces  to  one  specific  person  whom  the  law  deems  to  be  the 
owner  of  the  vehicle. 

Subsection  18f(3)  of  the  Highway  Traffic  Act  allows  for  of  a 
document  identifying  the  holder  of  the  plate  portion  of  a  permit  to 
be  accepted  as  evidence  in  all  courts,  where  information  from  the 
records  kepc  under  that  Act  is  certified  by  the  Registrar  of  Motor 
Vehicles  under  the  seal  of  the  Ministry.  Therefore,  a  justice  of  the 
peace  may  rely  on  the  "ownership  certificate"  in  order  to  be 
satisfied  that  the  person  named  in  it  is  the  "owner"  of  the  vehicle 
which  is  alleged  to  have  been  illegally  parked.  If  it  is  beyond 
doubt  that  the  same  plate  number  appears  both  on  the  CPI  and  in 
the  "ownership  certificate" ,  then  legally  the  person  named  in  the 
latter  document  is  considered  to  be  the  vehicle  owner,  regardless  of 
whether  the  description  of  the  vehicle  on  the  CPI  matches  the 
description  of  the  vehicle  which  is  contained  in  the  records  kept  by 
the  Ministry  of  Transportation  and  Communications . 

It  is  submitted  that  the  make  and  the  colour  of  the  vehicle  are 
irrelevant  details  in  a  "fail  to  respond"  proceeding,  where  the 
defendant  has  not  requested  a  trial  to  testify  that  his  vehicle  was 
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not  at  the  location  where  it  is  alleged  that  a  certain  vehicle  was 
illegally  parked,  and  perhaps  to  argue  that  the  differing 
characteristics  noted  by  the  officer  make  it  likely  that  he  or  she 
made  an  error  in  writing  down  the  plate  number.  However,  when 
the  defendant  has  not  requested  a  trial,  it  is  proper  for  the  justice 
to  rely  only  on  the  plate  numbers  in  order  to  be  satisfied  that  the 
named  permit  holder  was  the  owner  of  the  illegally  parked  vehicle 
for  the  purposes  of  the  Highway  Traffic  Act.  It  is  well  known  that 
the  current  plethora  of  names  assigned  to  motor  vehicles  makes  it 
confusing  to  determine  the  actual  "model"',  and  terms  used  to 
describe  colours  can  be  quite  subjective ,  so  that  what  appears  to 
be  "blue"  on  the  street  could  easily  be  recorded  as  "green"  in  the 
records  of  the  Ministry  of  Transportation  and  Communications . 

It  should  also  be  noted  that  the  make  and  colour  of  the 
vehicle  are  not  required  elements  of  the  prescribed  form  of  the  CPI, 
and  have  never  been  included  as  part  of  the  elements  of  a  charge 
as  worded  in  informations  under  the  Summary  Convictions  Act,  any 
more  than  they  would  be  in  an  impaired  driving  or  speeding 
charge.  Therefore,  although  it  has  been  customary  for  parking 
control  officers  to  record  such  features  on  parking  tags  for  possible 
use  in  court,  it  is  submitted  that,  in  proceedings  under  section  19 
of  the  POA,  identity  of  plate  number  is  the  only  matter  which  a 
justice  must  consider  in  satisfying  himself  or  herself  that  the 
defendant  was  the  "owner'1  of  the  illegally  parked  vehicle. 

Subsection  19 (lb)  of  the  Act  provides  that  a  justice  who  is 
satisfied  that  all  the  other  criteria  for  entering  a  conviction  have 
been  met,  shall  enter  a  conviction  under  subsection  (1)  without 
proof  of  the  by-law  which  creates  the  offence.  A  court  cannot  take 
judicial  notice  of  a  municipal  by-law  as  it  can  of  a  provincial 
statute  or  regulation,  pursuant  to  subsection  7(1)  of  The 
Interpretation  Act  and  subsection  5(h)  of  the  Regulations  Act. 
Therefore,  in  the  absence  of  subsection  19(lb),  a  properly  certified 
copy  of  the  particular  by-law  would  have  to  be  presented  as 
evidence  when  the  default  proceeding  was  being  conducted .  Where 
the  defendant  has  not  chosen  to  plead  not  guilty  and  request  a 
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trial,  however,  there  is  no  point  in  insisting  upon  proof  of  the 
hy-law  which  creates  the  offence  alleged  on  the  CPI.  Since  there 
will  likely  be  over  one  million  such  proceedings  conducted  each 
year  when  the  Part  II  procedures  apply  across  the  Province ,  it  is 
more  practical  to  allow  for  a  conviction  to  be  entered  without  proof 
of  the  by-law  in  this  situation  only.  At  a  trial,  of  course,  the 
prosecutor  always  has  the  responsibility  of  proving  the  existence 
and  content  of  the  applicable  by-law,  by  introducing  a  properly 
certified  copy. 

Tiie  concept  of  the  "default  conviction" ,  where  the  defendant 
has  failed  to  respond  to  the  charge,  is  the  cornerstone  of  the 
innovative  streamlined  procedures  for  minor  offences  under  both  Part 
I  and  Part  II  of  the  Act.  Although  this  procedure  might  appear  on 
a  superficial  analysis  to  offend  the  right  of  every  person  charged 
with  an  offence  to  be  presumed  innocent  until  proven  guilty 
according  to  law,  as  guaranteed  by  clause  11(d)  of  the  Charter  of 
Rights,  in  light  of  the  nature  of  the  proceeding ,  it  is  impossible  to 
seriously  maintain  such  an  argument .  When  the  issue  came  before 
che  Ontario  Court  of  Appeal  in  the  case  of  Regina  v.  Carson  (1983), 
hi  O.R.  (2d)  h20,  the  Court  firmly  rejected  the  argument  and  stated 
that: 


Having  regard  to  the  type  and  class  of  offences,  the  number  of 
such  cases,  the  reasons  for  the  legislation ,  the  options  given 
to  the  person  charged  as  to  the  disposition  of  his  case  and  the 
provisions ...  to  avoid  any  miscarriage  of  justice,  we  are 
satisfied  that  section  9  of  the  Provincial  Offences  Act  (the 
default  conviction  procedure  under  Part  TT~,  Tn  its  context  and 
effect,  is  a  reasonable  limitation  such  as  is  contemplated  by 
section  1  of  the  Charter. 


It  is  submitted  that,  in  the  context  of  parking  infractions, 
which  are  the  most  common  and  generally  the  least  serious  type  of 
violation  under  provincial  law,  the  comments  made  in  the  Carson 
case  are  even  more  appropriate  in  establishing  that  the  default 
conviction  procedure  in  section  19  is  a  provision  which  is 
demonstrably  justified  in  a  free  and  democratic  society. 
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If  one  of  the  essential  criteria  for  allowing  a  justice  to  enter 
a  conviction  has  not  been  established ,  for  instance ,  if  the  CPI  is 
not  complete  and  regular  on  its  face  because  the  officer  forgot  to 
sign  it,  then  the  justice  must  quash  the  proceeding .  Under  Part  I 
of  the  Act ,  the  rules  of  the  Provincial  Offences  Court  require  a 
justice  who  quashes  a  certificate  of  offence  to  keep  a  separate 
record  of  his  or  her  reasons  for  quashing  a  proceeding .  It  is 
expected  that  the  pertinent  rule  will  be  amended  to  apply  in  a 
similar  manner  to  proceedings  under  section  19  of  the  Act. 


After  a  conviction  has  been  entered,  the  clerk  is  required  by 
subsection  19(3)  to  give  notice  to  the  defendant  of  the  date  and 
place  of  the  infraction ,  the  date  of  the  conviction ,  and  the  amount 
of  the  fine.  This  notice  will  also  advise  the  defendant  of  the  date 
when  the  fine  is  due  and  the  consequences  of  failing  to  pay  the 
fine,  such  as  the  late  payment  fee  under  section  70a,  and  the 
possibility  of  the  court  ordering  refusal  of  permit  renewal 
privileges  and  ultimately  issuing  a  warrant  of  committal . 


Section  20.  Reopening  on  Failure  of  Notice 


on  fafiure’"  20.  Where  the  defendant  has  not  had  an  opportunity  to 
of  notire  dispute  the  charge  or  appear  or  be  represented  at  a  hearing 

for  the  reason  that,  through  no  fault  of  hi>  own,  the  delivery 
of  a  necessary  notice  or  document  failed  to  occur  in  lact, 
and  where  not  more  than  fifteen  days  have  elapsed  since  the 
conviction  first  came  to  the  attention  of  the  defendant,  the 
defendant  may  attend  at  the  court  office  during  regular  office 
hours  and  may  appear  before  a  justice  and  the  justice,  upon 
being  >ati"fied  by  affidavit  in  the  prescribed  form  of  such 
facts,  shall  strike  out  the  conviction,  if  any,  and  give  the 
person  appearing  a  notice  of  trial  under  subsection  1 7  (2)  or  accept 
a  plea  of  guilty  under  section  18.  1979,  c.  4,  s.  20. 
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This  section  is  designed  to  prevent  a  miscarriage  of  justice 
from  occurring  in  circumstances  where  the  defendant  was  prevented 
from  exercising  his  rights  to  dispute  the  charge  or  appear  to  be 
represented  at  a  hearing  for  the  reason  that,  through  no  fault  of 
his  own,  the  delivery  of  a  necessary  notice  or  document  failed  to 
occur  in  fact.  It  is  only  where  delivery  of  a  necessary  notice  or 
document  failed  to  occur  through  no  fault  of  the  defendant  that  this 
section  operates .  Examples  involving  the  parking  infraction  notice 
not  coming  to  the  defendant's  notice  include  surreptitious  removal  of 
the  PIN  by  a  third  party  or  the  PIN  blowing  away  before  the 
return  of  the  driver  to  the  car.  Other  examples  where  this  section 
may  apply  include  cases  where  the  defendant  mails  in  his  PIN  to 
the  place  specified  therein  in  plenty  of  time  but  the  PIN  arrives 
late  or  not  at  all.  Likewise ,  the  clerk  of  the  court  may  mail  the 
notice  of  trial  to  the  defendant  but  in  some  cases  it  may  arrive 
late  or  not  at  all. 


This  provision  may  only  be  utilized  by  a  defendant  within  15 
days  of  the  date  that  the  conviction  first  came  to  his  or  her 
attention .  The  defendant  is  required  within  the  aforementioned  15 
days  to  attend  at  the  cour-t  office  during  regular  office  hours,  may 
appear  before  a  justice  and  must  swear  to  an  affidavit  in  the 
prescribed  form.  The  affidavit  will  form  the  sole  basis  upon  which 
the  justice  will  decide  whether  the  defendant  has  not  had  an 
opportunity  to  dispute  the  charge  or  appear  or  be  represented  at  a 
hearing  for  the  reason  that,  through  no  fault  of  his  own,  the 
delivery  of  a  necessary  notice  or  document  failed  to  occur  in  fact. 

It  is  suggested  that  the  justice  must  be  satisfied  of  the  facts  set 
out  in  the  affidavit  on  the  balance  of  probabilities .  If  satisfied , 
the  justice  must  strike  out  the  conviction ,  if  any,  and  give  the 
person  appearing  a  notice  of  trial  under  subsection  17(2)  or  accept 
a  plea  of  guilty  under  section  18. 


While  section  20  speaks  m  terms  of  the  defendant  attending  at 
the  court  office  and  appearing  before  a  justice,  the  section  goes  on 
to  speak  of  the  justice  giving  the  person  appearing  a  notice  of 
trial  or  accepting  a  piea  of  guilty  where  the  conviction ,  if  any,  is 
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sc  suck  ouc.  While  the  defendant  may  appear  by  agent  under  this 
section,  only  the  defendant  can  swear  co  the  affidavit . 

Note  that  Part  II  of  the  Provincial  Offences  Act  has  no 
equivalent  to  Part  I  of  the  Provincial  Offences  Act  which,  in  section 
7,  permits  the  defendant  the  additional  option  of  pleading  guilcy 
with  representations  as  to  penalty.  Inappropriate  use  of  this 
fail-safe  provision  should  be  minimized  by  section  86  of  che 
Provincial  Offences  Act  which  provides  that  every  person  who  makes 
an  assertion  of  fact  in  a  statement  or  entry  in  a  document  or  form 
for  use  under  this  Act  knowing  that  the  assertion  is  false  is  guilty 
of  an  offence. 

Note  that  subsection  87(2)  establishes  a  rebuttable  presumption 
where  the  clerk  of  the  court  mails  a  notice  to  a  person,  including 
a  notice  of  trial,  that  the  notice  or  document  is  delivered  to  the 
person.  it  is  doubtful  whether  the  same  rebuttable  presumption 
applies  where  the  defendant  mails  his  PIN  with  a  not  guilty  plea 
endorsed  thereon  to  the  place  specified  in  the  notice.  See  the 
discussion  concerning  subsection  87(1 )  below.  The  answer  will  be 
seen  to  be  that  the  defendant  takes  the  risk  that  delivery  of  the 
document  or  notice  to  the  court  occurs  in  fact. 


There  is  no  equivalent  in  section  20  to  subsection  11(2),  under 
Part  I  of  the  Act,  which  requires  the  justice  to  give  the  defendant 
a  certificate  of  the  fact  that  the  conviction  has  been  struck  out. 
it  is  expected,  however,  that  a  similar  certificate  will  be  provided 
to  persons  who  obtain  the  striking  out  of  a  conviction.  This  will 
be  useful  to  a  defendant  in  satisfying  the  Ministry  of 

Transportation  and  Communications  that  a  fine  which  was  recorded 
against  his  vehicle  permit  as  being  in  default  has  now  been  struck 
out  as  a  result  of  the  re-openmg .  Therefore ,  the  defendant  will  be 
able  to  obtain  renewal  of  the  permit  by  presenting  the  certificate  of 
the  conviction  being  struck  out,  even  though  the  renewal  document 
indicates  that  the  fine  is  in  default.  The  clerk  of  che  court  will 
also  remove  the  record  of  a  defaulted  fine  from  the  central 
defaulted  fines  centre,  but  a  period  of  two  to  five  days  may  elapse 
before  the  record  of  a  defaulted  fine  is  removed  from  the  MTC 


syscem. 
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Section  21.  Regulations 


-1. — (1)  The  Lieutenant  Governor  in  Council  may  make 
regulations. 

(")  prescribing  the  form  of  certificates  of  parking 
infractions  and  parking  infraction  notices  and  such 
other  form'-  as  are  considered  necessarv  under  this 
Part ; 

(!>)  authorizing  the  use  in  a  form  prescribed  under  clause 
(a)  of  any  word  or  expression  to  designate  a  parking 
infraction; 

(c)  respecting  any  matter  that  is  considered  necessary 
to  provide  for  the  use  of  the  forms  under  this  Part. 

(2)  The  use  on  a  form  prescribed  under  clause  (1)  (a)  of  any  Sufficiency 
word  or  expression  authorized  by  the  regulations  to  designate  a  abbrevia- 
parking  infraction  is  sufficient  for  all  purposes  to  describe  the  tions 
infraction  designated  by  such  word  or  expression. 

(3)  Where  the  regulations  do  not  authorize  the  use  of  a Idem 
word  or  expression  to  describe  a  parking  infraction  in  a 
form  prescribed  under  clause  ( 1 )  (a ),  the  offence  mav  be  described 

in  accordance  with  section  26.  1979,  c.  4,  s.  21. 


This  section  is  virtually  identical  to  section  13  in  Part  I  of 

the  Provincial  Offences  Act. 

The  certificate  of  parking  infraction  and  parking  infraction 
notice  that  is  referred  to  m  Part  II  are  the  forms  prescribed  by 
regulation  made  pursuant  to  this  section  and  no  others.  This  also 
applies  to  the  notice  of  trial  form  under  Part  II  that  is  also 

prescribed  by  regulation  made  pursuant  to  this  section. 

Subsection  21(2)  provides  that  when  a  word  or  expression  that 
has  been  authorized  to  designate  a  parking  infraction  under  clause 
21(1)  (b)  is  used  on  a  form  prescribed  under  clause  21(1)  (a),  that 
word  or  expression  is  sufficient  for  all  purposes  to  describe  the 
infraction  designated  by  that  word  or  expression.  Subsection  21(2) 
must  be  read  as  subject  to  clause  11(a)  of  the  Canadian  Charter  of 
Rights  and  Freedoms ,  which  requires  that  a  person  charged  with  an 

offence  be  informed  without  unreasonable  delay  of  the  specific 

offence.  For  example,  if  the  expression 


"unlawful  parking"  were 
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prescribed  by  regulation  to  designate  parking  infractions  involving 
unlawful  standing  and  stopping  as  well  as  unlawful  parking,  could 
a  defendant  who  was  unlawfully  standing  argue  that  the  phrase 
"unlawful  parking"  failed  to  inform  him  of  the  specific  offence? 
Inasmuch  as  the  parking  infraction  notice  will  be  served  at  the 
time  of  the  alleged  parking  infraction ,  it  is  worthwhile  to  consider 
the  comments  of  McIntyre,  J.A.  m  Regina  v.  Myers  (1375),  23 

C.C.C.  (2d )  50  ( B.C.C.A .)  which  dealt  with  a  provision  in  British 

Columbia  legislation  (which  was  analogous  to  the  power  to  proceed 
in  the  absence  of  designated  words  set  out  in  subsection  21(3))  to 
the  effect  that  it  was  not  the  intention  of  the  Legislature  to  impose 
a  duty  to  describe  the  violation  or  offence  with  all  of  the  skill  and 
particularity  required  of  an  indictment  or  information.  Excluding 
Charter  considerations,  subsection  21(2 )  clearly  overrides  the 
general  provisions  of  section  26  of  the  POA.  Reference  should  be 
made  to  the  annotation  under  section  26,  below. 

Subsection  21(3)  permits  short  form  wordings  to  be  used  to 
describe  parking  infractions  where  a  regulation  does  not  authorize 
the  use  of  a  word  or  expression  to  describe  a  parking  infraction  in 
a  prescribed  form.  Specifically ,  this  subsection  requires  that  the 
offence  be  described  in  accordance  with  section  26.  While  the 
Myers  case  may  be  cited  as  some  authority  for  the  proposition  that 
the  failure  to  use  designated  words  when  they  are  available  does 
not  preclude  the  use  of  a  word  or  expression  to  describe  the  offence 
that  otherwise  satisfies  the  requirements  of  section  26,  the  other 
interpretation  of  subsection  21(3)  is  that  if  the  Legislature  wanted 
to  permit  a  parking  infraction  to  be  described  according  to  section 
26  notwithstanding  that  the  use  of  a  word  or  expression  to  describe 
that  parking  infraction  had  been  authorized  by  regulation ,  it  would 
have  expressly  provided  for  it.  This  will  be  the  situation  where 
short  form  wordings  are  created  to  describe  parking  infractions 
created  by  municipal  by-laws,  since  the  large  number  of  such 
by-laws  and  frequent  changes  would  make  it  impossible  to  have  the 
wordings  prescribed  by  regulation . 
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PART  III 


COMMENCEMENT  OF  PROCEEDING  BY  INFORMATION 
Section  23.  The  "On-the-Spot"  Summons 


23.  \N  here  a  provincial  offences  officer  believes,  on  reason-  Summons 
able  and  probable  grounds,  that  an  offence  has  been  com-  ^formation 
mitted  by  a  person  whom  he  finds  at  or  near  the  place  where  laid 
the  offence  was  committed,  he  may,  before  an  information  is  laid, 
serve  the  person  with  a  summons  in  the  prescribed  form  1979 
c.  4,  s.  23. 

This  section  permits  a  provincial  offences  officer  to  begin  Part 
III  proceedings  expeditiously  by  issuing  a  summons  to  the  defendant 
"on-the-spot" .  This  saves  the  inconvenience  which  would  otherwise 
be  caused  by  requiring  the  officer  who  investigates  an  offence  to 
return  to  his  office,  prepare  an  information ,  appear  before  a 
justice  to  have  it  sworn,  and  then  return  to  serve  the  summons  on 
the  defendant .  Unlike  the  Part  I  or  II  procedures ,  an  information 
must  be  prepared  and  sworn  to  after  the  summons  under  section  23 
has  been  served. 

The  term  "reasonable  and  probable  grounds"  has  been  defined 
as  meaning  that  a  reasonable  man,  having  the  means  of  knowledge 
available  to  the  officer  at  the  time,  might  conclude  that  the 
accused  was  guilty  of  the  offence. 

Under  Part  III  of  the  Act,  there  is  no  limit  on  the  possible 
penalty  other  than  that  m  the  statute  or  by-law  which  creates  the 
specific  offence,  but  only  a  provincial  offences  officer  can  utilize 
this  procedure .  It  is  unlikely  that  the  "on-the-spot"  summons  will 
be  used  frequently ,  for  the  prosecution  of  parking  infractions ,  since 
proceedings  under  Part  II  are  much  more  convenient  and  faster.  A 
possible  situation  where  an  officer  might  use  the  " on-the-spot " 
summons  would  be  where  a  non-resident  of  Ontario  had  caused 
considerable  inconvenience  and  potential  hazard,  by  parking  a 
large  truck  improperly  at  the  edge  of  a  highway.  By  serving  the 
driver  with  a  summons  at  the  time  of  the  alleged  offence,  the 
officer  would  be  able  to  commence  a  proceeding  and  seek  a 
significant  deterrent  penalty,  even  if  the  defendant  chose  not  to 
attend  in  court  for  the  trial. 
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Section  2k.  Laying  an  Information 

24. — (1)  Any  person  who,  on  reasonable  and  probable  information 
grounds,  believes  that  one  or  more  persons  have  committed 
an  offence,  may  lay  an  information  in  the  prescribed  form 
and  under  oath  before  a  justice  alleging  the  offence  and  the 
ju-tice  shall  receive  the  information. 

(2)  An  information  may  be  laid  anywhere  in  Ontario.  1979,  Idem 
e.  4,  s.  24. 

Although  an  informant  may  swear  the  information  at  any  place 
in  Ontario,  the  proceedings  will  have  to  be  made  returnable  in  a 

court  having  jurisdiction  over  the  offence.  See  the  comments 

regarding  section  30,  below,  dealing  with  the  territorial •  jurisdiction 
of  the  Provincial  Offences  Court. 

A  proceeding  may  still  be  commenced  by  the  laying  of  an 
information .  If  Part  III  is  used,  a  person  who  is  charged  with  an 
offence  will  be  given  a  summons ,  which  commands  him  or  her  to 

appear  in  the  Provincial  Offences  Court.  There  is  no  out-of-court 
settlement  or  walk-in  plea  of  guilty  under  Part  III. 

This  section  enables  individuals  who  are  not  provincial  offence 
officers  to  commence  proceedings  if  they  have  grounds  to  believe 

that  a  person  has  committed  a  parking  infraction.  Therefore,  Part 
III  may  be  used  by  persons  who  are  not  within  a  category  of  law 

enforcement  personnel  which  has  been  designated  by  a  Minister  of 
the  Ontario  government  pursuant  to  subsection  1(2),  such  as  the 
superintendent  of  an  apartment  building . 

Should  a  serious  defect  become  apparent  in  relation  to  a  CPI, 
and  the  defendant  has  not  paid  the  set  fine  voluntarily ,  it  is 
better  that  the  CPI  not  be  filed  m  court,  in  order  that  a  new 
proceeding  may  be  commenced  under  Part  III.  Proceedings  under 
Part  III  will  also  be  necessary  where  a  cheque  tendered  by  the 
offender  as  payment  of  the  set  fine  has  been  returned  "NSF".  In 
that  case  a  municipality  may  wish  to  send  out  a  "Notice  of  Pending 
Summons"  by  mail,  prior  to  laying  an  information .  See  the  example 
of  such  a  document  m  Appendix  "B" . 
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Section  25.  Procedure  for  Laying  an  Information 


2o.  (1)  A  justice  who  receives  an  information  laid  under  Procedure 

section  24  shall  consider  the  information  and,  where  heS?layln* 
considers  it  desirable  to  do  so,  hear  and  consider  ex  parte  lnformatk 
the  allegations  of  the  informant  and  the  evidence  of  witnesses 
and, 

(a)  where  he  considers  that  a  case  for  so  doing  is  made 
out, 

(i)  confirm  t lie  summons  served  under  section 
23,  if  any, 

(ii)  issue  a  summons  in  the  prescribed  form,  or 

(iii)  where  the  arrest  is  authorized  by  statute  and 
where  the  allegations  of  the  informant  or  the 
evidence  satisfy  the  justice  on  reasonable  and 
probable  grounds  that  it  is  necessary  in  the 
public  interest  to  do  so,  issue  a  warrant  for 
the  arrest  of  the  defendant;  or 

(b)  where  lie  considers  that  a  case  for  issuing  process 
is  not  made  out, 

(i)  so  endorse  the  information,  and 

(ii)  where  a  summons  was  served  under  section 
23.  cancel  it  and  cause  the  defendant  to  be 
so  notified. 


Summon?  or 
warrants 
in  blank 


(2)  A  justice  shall  not  sign  a  summons  or  warrant  in  blank. 
R.S.O.  1980,  c.  400,  s.  25. 


A  justice  may  act  upon  the  sworn  information  alone  and  is  not 
required  to  hear  the  allegations  of  the  informant  or  the  evidence  of 
witnesses.  Under  subsection  25(1)  (a),  where  he  or  she  considers 
that  a  case  has  been  made  out,  the  justice  may  confirm  a  summons 
issued  under  section  23,  or  at  that  time  may  issue  a  summons  to 
the  defendant ,  or  else  issue  a  warrant  for  the  arrest  of  the 
defendant . 
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It  is  important  to  note  that  a  warrant  for  the  arrest  of  a 
person  can  be  issued  only  where  the  offence  is  one  for  which  arrest 
is  authorized  by  a  statute  such  as  the  Highway  Traffic  Act.  Also, 
the  informant  must  satisfy  the  justice  that  "it  is  necessary  in  the 
public  interest  to  issue  the  warrant  to  arrest".  There  is  no 
general  power  of  arrest  for  provincial  offences.  Nor  is  there  any 
specific  power  of  arrest  in  any  statute  relating  to  parking 
infractions,  including  the  Municipal  Act. 

If  the  justice  considers  that  a  case  for  issuing  process  has  not 

4 

been  made  out,  he  or  she  will  so  endorse  the  information ,  and,  if  a 
summons  was  served  under  section  23,  will  cancel  it  and  cause  the 
defendant  to  be  notified.  The  justice  is  not  obligated  to  issue 
process,  but  must  act  judicially  in  reaching  a  decision,  for 

instance  by  carefully  considering  such  matters  as  whether  any 

\ 

applicable  limitation  period  for  commencing  proceedings  has  expired. 


Section  26.  Identifying  and  Describing  the  Infraction 


20- 


Reference  (3)  Where  in  a  count  an  offence  is  identified  but  the  count 
statutory  fails  to  set  out  one  or  more  of  the  essential  elements  of  the 

provision  offcnce  a  reference  to  the  provision  creating  or  defining  the 

offence  shall  be  deemed  to  incorporate'  all  the  essential 
elements  of  the  offence. 


(6)  A  count  shall  contain  sufficient  detail  of  the  circum¬ 
stances  of  the  alleged  offence  to  give  to  the  defendant  reason¬ 
able  information  with  respect  to  the  act  or  omission  to  be 
proved  against  him  and  to  identify  the  transaction  referred 

to. 


(7)  No  count  in  an  information  is  insufficient  by  reason  sufficiency 
of  the  absence  of  details  where,  in  the  opinion  of  the  court, 
the  count  otherwise  fulfils  the  requirements  of  this  section 
and,  without  restricting  the  generality  of  the  foregoing,  no 
count  in  an  information  is  insufficient  by  reason  only  that, 

(a)  it  does  not  name  the  person  affected  by  the  offence 
or  intended  or  attempted  to  be  affected; 

(b)  it  does  not  name  the  person  who  owns  or  has  a 
special  property  or  interest  in  property  mentioned 
in  the  count ; 
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( c )  it  charges  an  intent  in  relation  to  another  person 
without  naming  or  describing  the  other  person  ; 

(d)  it  does  not  set  out  any  writing  that  is  the  subject  of 
the  charge ; 

(t)  it  does  not  set  out  the  words  used  where  words 
that  are  alleged  to  have  been  used  are  the  subject 
of  the  charge; 

(/)  it  does  not  specify  the  means  by  which  the  alleged 
offence  was  committed; 

(g)  it  does  not  name  or  describe  with  precision  anv 
person,  place  or  thing;  or 

(h)  it  does  not,  where  the  consent  of  a  person,  official 
or  authority  is  required  before  proceedings  may  be 
instituted  for  an  offence,  state  that  the  consent  has 
been  obtained. 


Need  to 
negative 
exception, 
etc. 


(9)  No  exception,  exemption,  proviso,  excuse  or  qualifica¬ 
tion  prescribed  by  law  is  required  to  be  set  out  or  negatived, 
as  the  case  may  be,  in  an  information.  1979,  c.  4,  s.  26. 


The  offence  which  is  alleged  in  the  information  must  be 
described  in  accordance  with  this  section.  Section  26  is  based  upon 
provisions  in  the  Criminal  Code,  but  also  gives  statutory  effect  to 
the  decision  of  the  Supreme  Court  of  Canada  in  the  case  of  R.  v 
Cote.  The  Court  stated  that  the  test  for  the  sufficiency  of  an 
information  is: 


c-f +Ke 

...whether  the  accused  was  reasonably  informed  \Yansaction 
alleged  against  him,  thus  giving  him  the  opportunity  of  making 
a  full  defence  and  ensuring  a  full  trial.  Where  ...  the 
information  recites  all  the  facts  and  relates  them  to  a  definite 
offence  identified  by  the  relevant  section,  it  is  impossible  for 
the  accused  to  be  misled. 
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Therefore ,  the  key  element  in  setting  out  a  count  is  the  need 
to  clearly  identify  the  offence  with  which  the  defendant  is  charged. 
Short  forms  of  wordings  are  generally  used  hy  the  officer  in 
completing  the  "ticket"  and  reference  may  then  be  made  to  the 
pertinent  by-law  for  the  exact  wording  of  the  offence-creating 
section.  The  offence  must  be  identified  as  well  as  the  transaction , 
and  information  must  be  given  as  to  the  act  or  omission .  The 
section  number  alone  cannot  be  used  to  identify  the  offence, 
although  subsection  (3)  provides  that  a  reference  to  the  section 
number  shall  be  deemed  to  incorporate  all  the  essential  elements  of 
the  offence. 

Subsection  (6)  states  that  a  count  must  contain  sufficient  detail 
of  the  alleged  offence  to  give  the  defendant  reasonable  information 
about  the  act  or  omission  charged,  and  to  allow  him  or  her  to 

identify  the  transaction  referred  to.  This  rule  must  be  kept  in 
mind  when  preparing  the  short  form  wordings .  For  example, 
describing  an  offence  as  "Handicapped  -  Schedule  A"  is  not 

sufficient ,  as  it  does  not  give  the  person  charged  any  idea  about 
what  the  acc  or  omission  is  that  is  alleged  to  have  been  committed . 
A  better  description  of  the  offence  might  be  " Park  in  handicapped 
zone  -  Schedule  A",  since  this  gives  the  person  reasonable 
information  as  to  exactly  what  it  is  that  he  is  charged  with. 

Subsection  (7)  sets  forth  examples  of  matters  which  will  not 
render  a  charge  insufficient ,  such  as  a  failure  to  describe  the 
place  where  the  alleged  infraction  took  place  with  precision . 

Reference  should  also  be  had  to  subsection  (3)  which  clarifies 
what  is  required  on  an  information  and  assists  in  drafting  the 
short  form  wordings .  It  provides  that  an  exception ,  excuse  or 

qualification  prescribed  in  the  by-law  does  not  need  to  be  set  out 

in  the  information  or  certificate.  For  example,  if  the  offence  is 
parking  on  private  property ,  the  parking  infraction  notice  and 
certificate  of  parking  infraction  do  not  need  to  contain  the  words 
"without  consent  of  the  owner".  The  lack  of  consent  may  be  an 
element  of  the  offence  that  must  be  proved  at  trial,  but  it  is  not 
necessary  for  that  element  to  be  contained  in  the  description  of  the 
offence  or  short  form  wording  used  in  the  certificate . 
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Section  27.  Serving  the  Summons 


Summons 

27. —  (1)  A  summons  issued  under  section  23  or  25  shall, 

(a)  he  directed  to  the  defendant ; 

(b)  set  out  briefly  the  offence  in  respect  of  which  the 
defendant  is  charged;  and 

(c)  require  the  defendant  to  attend  court  at  a  time  and 
place  stated  therein  and  to  attend  thereafter  as 
required  by  the  court  in  order  to  be  dealt  with 
according  to  law. 

Service 

(2)  A  summon"  "hall  be  served  by  a  provincial  offences 
officer  by  delivering  it  personally  to  the  person  to  whom  it  is 
directed  or  if  that  person  cannot  conveniently  be  found,  by 
leaving  it  for  him  at  his  last  known  or  usual  place  of  abode 
with  an  inmate  thereof  who  appears  to  be  at  least  sixteen 
vears  of  age. 

Service 

outside 

Ontario 

(3)  Notwithstanding  subsection  (2),  where  the  person  to 
whom  a  summons  is  directed  does  not  reside  in  Ontario,  the 
summons  shall  be  deemed  to  have  been  duly  served  seven 
days  after  it  has  been  sent  by  registered  mail  to  his  last- 
known  or  usual  place  of  abode. 

Service 

on 

corporation 

(4)  Service  of  a  summons  on  a  corporation  may  be  effected 
by  delivering  the  summons  personally, 

(a)  in  the  case  of  a  municipal  corporation,  to  the 
mayor,  warden,  reeve  or  other  chief  officer  of  the 
corporation  or  to  the  clerk  of  the  corporation;  or 

(b)  in  the  case  of  any  other  corporation,  to  the  manager, 
secretarv  or  other  executive  officer  of  the  corporation 
or  person  apparently  in  charge  of  a  branch  office 
thereof, 

or  by  mailing  the  summons  by  registered  mail  to  the  cor¬ 
poration  at  an  address  held  out  by  the  corporation  to  be  its 
address,  in  which  case  the  summons  shall  be  deemed  to  have 
been  duly  served  seven  days  after  the  day  of  mailing. 
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Subsection  21(1)  is  derived  from  subsection  k53.S(l)  of  the 
Criminal  Code.  It  sets  forth  the  necessary  contents  of  the  summons 
under  Part  III  of  the  Act,  in  that  it  requires  that  the  summons  be 
directed  to  the  defendant,  state  the  charge  and  require  the 
defendant  to  attend  in  court.  Section  30  of  the  Act  provides  that  a 
defect  in  the  summons  will  not  affect  the  validity  of  the 
proceedings ,  since  the  summons  is  merely  the  document  which 
secures  the  defendant's  attendance  in  court. 

Subsection  (2)  requires  personal  service  of  the  summons  by  a 

provincial  offences  officer.  If  the  defendant  cannot  be  found,  the 

summons  may  be  left  at  the  defendant's  last  known  or  usual  place 
of  abode  with  an  inhabitant  who  appears  to  be  at  least  ' sixteen 
years  of  age. 

Under  subsection  (3),  if  the  person  charged  resides  outside  of 
Ontario,  the  summons  may  be  served  by  registered  mail.  The 
summons  is  deemed  to  have  been  served  seven  days  after  it  was 
mailed. 

Service  on  a  municipal  corporation  may  be  effected  by  serving 
the  mayor,  reeve  or  other  chief  officer,  or  the  clerk.  It  will  be 
up  to  the  court  to  determine  who  is  included  in  "other  chief  officer" 
but  it  is  clear  that  this  term  indicates  a  person  who  exercises 

managerial  responsibilities  on  behalf  of  the  municipal  corporation . 

Other  corporations  may  be  served  by  serving  the  manager , 

secretary ,  or  other  executive  officer,  or  a  person  apparently  in 
charge  of  a  branch  office.  Also,  registered  mail  will  now  be 
considered  as  valid  service  on  the  corporation . 
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PART  IV 

TRIAL  AND  SENTENCING 


Trial 


Section  23.  Application  of  Part  IV 


2!).  This  Part  applies  to  proceedings  commenced  under  orparT1'0" 
this  Act.  R.S.O.  1980,  c.  400,  s.  29. 


Part  IV  of  the  Provincial  Offences  Act  governs  trial  procedures 
and  sentencing  for  parking  infractions.  Under  Part  II  a  trial  will 
not  be  held  unless  the  defendant  requests  one  by  signing  the  plea 
of  not  guilty  on  the  PIN  and  delivery  to  the  place  specified  on  it. 

The  procedures  contained  in  Part  IV  of  the  Act  apply 
regardless  of  whether  a  proceeding  has  been  commenced  under  Part 
I,  Part  II,  or  Part  III  of  the  Act. 


Section  30.  Territorial  Jurisdiction  of  the  Court 


AO.— (l)  Subject  to  subsection  (2),  a  proceeding  in  respect  Proper 
of  an  offence  shall  be  heard  and  determined  in  the  provincial  C°Urt 
offences  court  in  whose  territorial  jurisdiction  the  offence 
occurred. 
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For  historical  reasons,  there  has  always  been  a  strong 
presumption  that  a  trial  should  be  held  in  the  county  where  the 
offence  occurred .  The  Act  maintains  this  principle  in  subsection 
30(1),  with  the  modification  in  subsection  (2)  which  is  intended  to 
enchance  the  convenience  of  the  parties  to  the  proceeding . 
Therefore ,  a  parking  infraction  alleged  to  have  been  committed  in 
Wallaceburg  will  be  tried  in  Wallaceburg ,  even  though  the 
defendant  may  be  from  Toronto.  Most  justices  of  the  peace  have 
province-wide  appointments  which  permit  them  to  act  in  any  location 
in  accordance  with  the  functions  for  which  they  have  been 
designated . 

It  is  important  the  place  where  the  alleged  infraction  took 
place  be  clearly  stated  on  the  certificate  of  parking  infraction , 
since  a  mere  street  location  is  not  sufficient  to  allow  the  court  to 
determine  that  it  has  jurisdiction  over  the  offence.  Therefore ,  the 
name  of  the  specific  municipality  in  which  the  offence  occurred 
should  always  appear  as  part  of  the  charge  on  the  certificate .  The 
words  "Wellington  Street,  north  of  Highway  kOl" ,  for  example,  are 
inadequate  to  enable  a  court  sitting  in  London  to  determine  that  the 
offence  is  alleged  to  have  occurred  in  the  County  of  Middlesex , 
even  though  the  certificate  may  contain  references  to  the  City  of 
London  in  other  parts  of  the  form,  or  perhaps  a  municipal  crest. 


Section  35 .  Powers  of  Amendment 


Amendment 

of 


35. — (1)  The  court  may,  at  any  stage  of  the  proceeding, 
amend  the  information  or  certificate  as  may  be  necessary  if  it 
appears  that  the  information  or  certificate, 


information 
or  certificate 


(#)  fails  to  state  or  states  defectively  anything  that  is 


requisite  to  charge  the  offence; 


(b)  does  not  negative  an  exception  that  should  be 


negatived ;  or 


(c)  is  in  any  way  defective  in  substance  or  in  form. 


Idem 


(2)  The  court  may,  during  the  trial,  amend  the  information 
or  certificate  as  may  be  necessary  if  the  matters  to  be 
alleged  in  the  proposed  amendment  are  disclosed  by  the 
evidence  taken  at  the  trial. 
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between6**  P)  A  variance  between  the  information  or  certificate  and 

charge  and  the  evidence  taken  on  the  trial  is  not  material  with  respect  to, 
evidence 

(a)  the  time  when  the  offence  is  alleged  to  have  been 
committed,  if  it  is  proved  that  the  information  was 
laid  or  certificate  issued  within  the  prescribed  period 
of  limitation ;  or 

(b)  the  place  where  the  subject-matter  of  the  proceed¬ 
ings  is  alleged  to  have  arisen,  except  in  an  issue  as 
to  the  jurisdiction  of  the  court. 

tionson"3-  (4)  The  court  shall,  in  considering  whether  or  not  an 
amendment  amendment  should  be  made,  consider, 

(a)  the  evidence  taken  on  the  trial,  if  any; 

(b)  the  circumstances  of  the  case; 

(c)  whether  the  defendant  has  been  misled  or  prejudiced 
in  his  defence  by  a  variance,  error  or  omission;  and 

( d )  whether,  having  regard  to  the  merits  of  the  case, 
the  proposed  amendment  can  be  made  without 
injustice  being  done. 


(5)  The  question  whether  an  order  to  amend  an  infor-  Amendment, 
mation  or  certificate  should  be  granted  or  refused  is  a  2" faw°n 
question  of  law. 


(6)  An  order  to  amend  an  information  or  certificate  shall  Endorse- 
be  endorsed  on  the  information  or  certificate  as  part  of  the^rderto 
record  and  the  trial  shall  proceed  as  if  the  information  or  amend 
certificate  had  been  originally  laid  as  amended.  R.S.O.  1980, 
c.  400,  s.  35. 


This  section  governs  amendments  to  the  certificate  of  parking 
infraction .  Under  subsection  (1),  a  court  is  permitted  to  amend  an 
information  or  certificate  before  trial.  The  purpose  of  this  section 
is  to  ensure  that  the  defendant  is  fully  aware  of  the  allegations 
against  him,  while  also  ensuring  that  an  insurmountable  wall  of 
technicalities  is  not  constructed  around  the  drafting  of  the  charge. 
The  general  rule  is  that  defective  certificates  should  be  amended 
rather  than  quashed.  However,  an  amendment  to  charge  a 
completely  different  offence  will  not  be  permitted . 
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A  defect  in  the  spelling  of  a  defendant's  name  in  an 
information  or  certificate  of  offence  does  not  afford  a  basis  upon 
which  a  trial  judge  can  refuse  to  proceed  to  a  decision  on  the 
merits;  Regina  v.  McGilvary  ( unreported ) ;  Regina  v.  Schedewitz. 

In  Regina  and  J.F.  Brennan  &  Assoc.  Ltd.  (1981),  61  C.C.C.  (2d)  1 
(Ont.  H.C.J.),  a  lower  court  had  quashed  an  information  on  the 
basis  that  the  word  "Limited"  had  been  left  off  the  information . 
The  Court  held  that  that  decision  was  erroneous  and  that  the  lower 
court  could  have  amended  the  information.  Mr.  Justice  Osier  said : 


The  statute  obviously  presents  a  built-in  bias  in  favor  of 
amendment  over  quashing  and  leaves  it  to  the  Court  to  consider 
whether  or  not  this  can  be  done  without  injustice . 

It  is  clear,  therefore ,  that  it  must  be  demonstrated  that  there 
will  be  an  injustice  resulting  from  an  amendment  before  one  would 
be  denied. 

VJhere  the  information  discloses  no  offence  which  is  known  to 
law,  the  justice  has  no  power  to  amend  the  information  and  proceed 
with  the  hearing.  The  proceedings  taken  on  such^  an  information 
are  not  an  irregularity  but  a  nullity. 

The  court,  on  motion  of  the  prosecutor  may  correct  clerical 
errors  or  errors  in  the  form  of  the  information  or  certificate .  The 
objection  on  these  grounds  by  the  defence  should  be  taken  before 
the  plea  in  order  to  permit  the  court  to  amend  the  charge  before 
the  evidence  is  heard. 

Any  application  to  amend  an  information  which  is  defective  in 
that  it  does  not  conform  to  the  evidence  should  not  be  heard  until 
the  court  has  first  heard  the  evidence  disclosing  the  matter  to  be 
alleged  in  the  proposed  amendment.  If  the  court  fails  to  do  so,  it 
will  be  acting  improperly ,  and,  as  a  general  rule,  a  conviction 
based  on  such  an  amended  information  will  be  quashed.  If  the 
requested  amendment  would  substitute  a  different  transaction  from 
the  first  one  alleged  or  would  render  a  different  plea  necessary ,  it 
ought  not  to  be  made. 
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The  court,  in  considering  whether  or  not  to  make  the 
amendment ,  must  also  consider  the  evidence  taken  on  the  trial,  the 
circumstances  of  the  case,  whether  the  defendant  has  been 
prejudiced  by  the  defect  in  the  charge,  and  whether  the  amendment 
will  prejudice  his  or  her  defence.  If  the  court  is  of  the  opinion 
that  the  defendant  has  been  misled  or  prejudiced  in  his  or  her 
defence  by  the  error  or  omission  in  the  information  or  certificate 
which  it  proposes  to  amend,  it  may  adjourn  the  trial. 

If  the  objection  to  the  information  is  that  it  is  duplicitous , 
that  is,  that  it  discloses  more  than  one  offence,  it  is  clear  that  the 
court  has  power  to  amend.  Subsection  3k(l)  of  the  Act  permits  a 
defendant  to  apply  to  the  court  to  amend  or  divide  a  count  that  is 
double  or  muliifarious .  An  example  of  a  duplicitous  count  is  "Stop 
or  park  in  fire  access  route".  Clearly,  one  can  stop  or  one  can 
park,  but  one  cannot  do  both  at  the  same  time  and  the  officer  must 
choose  which  offence  that  is  being  alleged. 

It  is  suggested  that  if  any  amendment  is  allowed,  other  than  a 
minor  clerical  error,  the  defendant  should  be  asked  if  he  or  she  is 
prepared  to  proceed  nothwithstanding  the  amendment ;  if  an 
adjournment  is  requested ,  it  should  be  granted  so  that  the 
defendant  may  make  full  answer  and  defence  to  the  charge.  The 
court  may  award  costs  under  section  38.  See  the  comments  under 
section  61,  below,  concerning  the  items  in  respect  of  which  costs 
may  be  awarded . 

Section  36.  Particulars 


36.  The  court  may,  before  or  during  trial,  if  it  is  satisfied  Particulars 
that  it  is  necessary  for  a  fair  trial,  order  that  a  particular, 
further  describing  any  matter  relevant  to  the  proceedings, 
be  furnished  to  the  defendant.  R.S.O.  1980,  c.  400,  s.  36. 
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While  the  court  may  order  particulars  to  be  furnished  to  a 
defendant  if  it  is  necessary  to  ensure  a  fair  trial,  it  is  preferable 
for  the  municipality  to  provide  the  information  if  requested  to  do  so 
prior  to  the  trial.  This  will  minimize  the  number  of  adjournments 
that  may  be  required .  Particulars  are  more  precise  details,  over 
and  above  the  short  form  wording,  which  the  defendant  may  require 
m  order  to  properly  defend  the  charge. 

A  defendant  who  is  unable  to  prepare  his  or  her  defence 
properly  because  the  charge  does  not  contain  sufficient  information 
may  apply  to  the  court  for  particulars .  If  the  court  is  satisfied 
that  such  particulars  are  necessary  in  order  to  ensure  a  fair  trial, 
it  will  order  the  prosecution  to  furnish  the  defendant  or  his  or  her 
counsel  or  agent  with  the  particulars  requested .  The  granting  or 
refusing  of  particulars  rests  with  the  discretion  of  the  court.  A 
defendant  is  not  entitled  to  particulars  as  a  matter  of  right,  and 
the  ruling  of  the  trial  justice  will  not  be  disturbed  by  an  appellate 
court  where  the  discretion  has  not  been  abused. 

The  court  is  not  restricted  in  what  particulars  may  be  ordered 
and  may,  in  deciding  whether  or  not  a  particular  is  required ,  give 
consideration  to  any  evidence  that  has  been  taken  on  the  charge. 

When  the  Court  orders  particulars  to  be  delivered ,  the 
particulars  arc  then  entered  on  the  record.  The  trial  will  then 
proceed  as  if  the  information  had  been  amended  to  conform  with  the 
particulars  delivered ,  and,  if  the  prosecutor  fails  to  prove  the 
charge  or  count  as  particularized ,  the  case  must  fail.  If 
particulars  are  not  delivered  m  accordance  with  the  order,  the 
charge  will  be  dismissed. 

The  minimum  requirement  of  a  certificate  or  information  is 
that,  whatever  may  be  its  mode  of  expression ,  not  only  shall  it 
contain  sufficient  detail  of  the  circumstances  of  the  alleged  offence 
to  give  the  accused  reasonable  information  as  to  the  act  or  omission 
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to  be  proved  against  him,  but  also  it  must  identify  the  transaction 
referred  to.  Provided  that  a  certificate  or  information  satisfies 
this  two-fold  test,  and  is  referable  to  a  single  transaction , 
constituting  an  offence  known  to  law,  the  absence  or  insufficiency 
of  additional  details  is  not  material  to  the  question  of  sufficiency . 
See  the  comments  under  section  26,  above,  concerning  the  standard 
for  sufficiency  of  a  charge  under  the  Provincial  Offences  Act. 


Section  37.  Quashing  an  Information  or  Certificate 

07  _ (i)  An  objection  to  an  information  or  certificate  f°r  to°qUash 

a  defect  apparent  on  its  face  shall  be  taken  by  motion  to 
quash  the  information  or  certificate  before  the  defendant 
has  pleaded,  and  thereafter  only  by  leave  of  the  court. 

(2)  The  court  shall  not  quash  an  information  or  certificate  Squashing 
unless  an  amendment  or  particulars  under  section  34,  35 
or  36  would  fail  to  satisfy  the  ends  of  justice.  R.S.O.  1980, 
c.  400,  s.  37. 

If  the  defendant  wishes  to  object  to  anything  contained  in  the 
certificate  of  parking  infraction ,  the  objection  must  be  raised  with 
the  court  prior  to  plea.  The  certificate  will  only  be  quashed  where 
an  amendment  or  particulars  would  "fail  to  satisfy  the  ends  of 
justice".  Attention  should  be  paid,  however,  to  section  38,  which 
provides  that,  if  the  certificate  is  amended  or  particulars  are 
ordered  and  an  adjournment  is  necessary  as  a  result,  the  court 
may  order  costs  payable  to  the  defendant . 

Defective  certificates,  therefore,  will  only  be  quashed  in 
exceptional  circumstances ,  however,  care  must  be  taken  to  ensure 
that  the  certificates  are  not  defective  in  the  first  place.  In  this 
regard,  it  should  be  noted  that  neither  the  Ministry  of  the  Attorney 
General  nor  the  Chief  Judge  of  the  Provincial  Offences  Court  has 
any  power  to  confer  any  form  of  approval  upon  short  form  wordings 
devised  by  a  municipality  to  describe  offences  under  its  by-laws. 

This  section  ensures  that  a  trial  will  be  held  on  the  merits  of 
the  case  and  that  defendants  will  not  be  acquitted  on  the  basis  of 
technical  arguments  related  solely  to  the  drafting  of  the  charge. 
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Section  46.  Pleading  to  the  Charge 


Taking °r  46. — (i)  After  being  informed  of  the  substance  of  the 

information  or  certificate,  the  defendant  shall  be  asked 
whether  he  pleads  guilty  or  not  guilty  of  the  offence  charged 
therein. 


Conviction 
on  plea  of 
guilty 


(2)  Where  the  defendant  plead>  guilty,  the  court  may 
accept  the  plea  and  convict  him. 


Refusal 
to  plead 


(3)  Where  the  defendant  refuses  to  plead  or  does  not 
answer  directly,  the  court  shall  enter  a  plea  of  not  guilty. 


(4)  Where  the  defendant  pleads  not  guilty  of  the  offence  p'™°r 
charged  but  guilty  of  any  other  offence,  whether  or  not  it  another 
i>  an  included  offence,  the  court  may,  with  the  consent  of  ofTpncp 
the  prosecutor,  accept  such  plea  of  guilty  and  accordingly 
amend  the  information  or  substitute  the  offence  to  which 
the  defendant  pleads  guilty.  R.S.O.  1980,  c.  400,  s.  46. 

It  is  not  necessary  that  the  charge  he  formally  read  to  the 
defendant  by  the  court.  The  defendant  can  be  told  in  simple 
plain  language  what  it  is  that  he  is  alleged  to  have  done.  An 

arraignment  is  necessary ,  however,  even  though  the  defendant  has 
delivered  a  written  plea  of  not  guilty  to  the  court. 

If  the  defendant  pleads  guilty,  this  constitutes  an  admission  of 
all  of  the  essential  elements  of  the  offence.  Under  Part  II,  a  plea 
of  guilty  would  be  entered  in  court  on  a  trial  date  only  by  a 
defendant  who  had  originally  pleaded  not  guilty,  but  who 
subsequently  changed  his  or  her  mind  for  whatever  reason. 

If  a  defendant  who  pleads  guilty  dispute  any  of  the  facts 
essential  for  a  conviction ,  the  plea  should  be  struck  by  the  justice 
and  a  trial  held. 

Where  no  plea  is  received  from  a  defendant  who  has  requested 


a 

trial 

,  the  court  enters 

a  plea  of 

not 

guilty 

on 

the 

defendant 1  s 

behalf. 

After  hearing  the  evidence, 

the 

justice  of 

the 

peace 

will 

review 

the  certificate  or 

information 

as 

if  it 

were 

for 

trial, 

and 

on 

ly  if 

satisfied  that  the 

defendant  could 

have 

been 

convicted , 

will 

a 

finding  of  guilt  be  entered. 

Subsection  hb(b)  arises  in  a  situation  where  the  officer  has 
charged  a  person  with  an  offence  but,  upon  further  review  or 
reflection ,  it  becomes  apparent  that  that  the  person  had  committed 
not  the  the  offence  which  was  charged,  but  another  offence.  If  the 
defendant  wants  to  plead  guilty  to  the  other  offence  and  the 
prosecutor  agrees,  then  the  court  may  accept  the  plea  and  amend 
the  certificate  or  substitute  the  offence  to  which  the  defendant  has 
plead  guilty. 
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Section  k8.  Burden  of  Proving  Exception 

48‘  (3)  The  burden  of  proving  that  an  authorization,  exception,  ®u0rvdjennF°f 
exemption  or  qualification  prescribed  by  law  operates  in  favour  exception, 
of  the  defendant  is  on  the  defendant,  and  the  prosecutor  is 
not  required,  except  by  way  of  rebuttal,  to  prove  that  the 
authorization,  exception,  exemption  or  qualification  does  not 
operate  in  favour  of  the  defendant,  whether  or  not  it  is  set 
out  in  the  information.  R.S.O.  1980,  c.  400,  s.  48. 

This  section  codifies  the  common  law  exception  to  the 
fundamental  rule  that  the  onus  is  upon  the  crown  to  prove  each 
element  of  the  offence  to  the  degree  required  for  that  class  of 
offences  created  hy  regulatory  legislation .  Such  legislation  creates 
offences  by  banning  specified  activities  but  excepts  persons  who 
have  authority  of  the  regulatory  body  to  do  the  acts  banned. 
Regina  v.  Lee's  Poultry  Ltd.  (1385),  U3  C.R.  (3d)  289  (Ont.  C.A.) 
is  an  example  involving  section  3  of  the  Meat  Inspection  Act, 
R.S.O.  1980,  c.  260,  which  provides  that  no  person  shall  engage  in 
the  business  of  operating  a  plant,  other  than  an  establishment , 
without  a  licence  therefore  from  the  Director,  Mr.  Justice  Brooke  in 
Lee's  Poultry  Ltd.  relied  upon  a  passage  in  R.  v .  Edwards,  (1975) 
1  Q.B.  27  (English  C.A.),  to  the  effect  that,  when  the  prosecution 
relies  upon  the  equivalent  of  the  subsection  h8(3)  exception ,  the 
court  must  construe  the  section  under  which  the  charge  is  laid  and 
if  the  court  finds  that  the  section  prohibits  the  doing  of  an  act 
subject  to  provisos ,  exceptions  and  the  like,  then  the  prosecution 
can  rely  upon  the  subsection  U8(3)  exception .  Mr.  Justice  Brooke 

stated  at  page  296  in  Lee's  Poultry  Ltd.  that  subsection  U8(3)  of 
the  Provincial  Offences  Act  does  not  offend  clauses  11(c)  and  (d)  of 
the  Charter. 

When  s.  U8(3)  applies,  there  is  no  need  for  the  prosecution  to 

prove  a  prima  facie  case  of  lack  of  excuse,  qualification  and  the 

like,  and  secondly  the  onus  is  shifted  to  the  defendant  to  prove  the 
exception ,  proviso  or  the  like  on  a  balance  of  probabilities,  that 

is,  that  the  defendant  was  entitled  to  do  the  prohibited  act.  What 
rests  on  the  defendant  is  the  legal  or  otherwise,  described  as  the 

persuasive  burden  of  proof  but  not  the  evidential  burden. 
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Section  51 ■  Appearance  by  Defendant / Corporation 


bydefendant  51  • — (J)  A  defendant  may  appear  and  act  personally  or  by 

counsel  or  agent. 

Appearance  (2)  A  defendant  that  is  a  corporation  shall  appear  and 
corporation  act  by  counsel  or  agent. 

A  defendant  may  elect  to  appear  and  act  personally  or  may 
choose  to  appear  and  act  hy  counsel,  which  is  a  barrister  and 
solicitor  entitled  to  practice  in  Ontario,  or  may  choose  to  appear 
and  act  by  agent.  An  agent  is  any  person  who  has  the  authority 
of  the  defendant  to  represent  him  and  who  is  not  precluded  to 
appear  as  the  defendant's  agent  by  reason  of  the  court  exercising 
its  authority  under  subsection  51(3)  and  finding  that  the  agent  is 
not  competent  properly  to  represent  or  advise  the  defendant  or  does 
not  understand  and  comply  with  the  duties  and  responsibilities  of 
an  agent. 

It  is  submitted  that  a  defendant  has  the  right  to  appear  in 
person  and  be  represented  by  his  agent,  subject  to  subsection 
51(3),  in  the  same  way  that  a  defendant  can  appear  personally  and 
be  represented  by  counsel. 

Note  that  while  subsection  51(1)  provides  that  a  defendant  may 
appear...,  subsection  51(2)  says  that  a  defendant  who  is  a 
corporation  shall  appear...  .  The  reason  for  this  distinction  is 
that  a  corporation,  being  incorporeal  (not  of  a  human  body)  cannot 
appear  personally  and  so  cannot  be  the  subject  of  a  summons  in  the 
manner  in  which  a  human  defendant  could  be  compelled  to  appear 
personally  via  section  52  of  the  Provincial  Offences  Act. 
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Section  55.  Ex  Parte  Conviction 


55.— (1)  Where  a  defendant  does  not  appear  at  the  time 
and  place  appointed  for  a  hearing  and  it  is  proved  by  the 
prosecutor,  having  been  given  a  reasonable  opportunity  to  do 
so,  that  a  summons  was  served,  a  notice  of  trial  was  given 
under  Part  I  or  II,  an  undertaking  to  appear  was  given  or  a 
recognizance  to  appear  was  entered  into,  as  the  case  may  be, 
or  where  the  defendant  does  not  appear  upon  the  resumption 
of  a  hearing  that  has  been  adjourned,  the  court, 

(a)  may  proceed  c.x  piutc  to  hear  and  determine  the 
proceedings  in  the  absence  of  the  defendant ; 


(b)  may,  if  it  thinks  fit,  adjourn  the  hearing  and  i^-sue 
a  summons  to  appear  or  issue  a  warrant  in  the  pre- 
seribed  form  for  the  arrest  of  the  defendant ;  or 

(r )  mav.  where  the  defendant  does  not  appear  in  response 
to  the  summons  or  warrant  on  the  date  to  which  the 
hearing  is  adjourned,  proceed  under  clause  (a)  or  (b). 


Reference  should  be  made  to  section  87  which  is  discussed 
below. 

It  was  recently  held  by  the  Ontario  Court  of  Appeal  in  Regina 
v.  Felipa  (1386),  55  O.R.  (2d)  362,  that  section  55  which  permits 
the  court  to  hold  an  ex  parte  trial  where  the  defendant  does  not 
appear  for  trial  where  it  is  proved,  inter  alia,  that  he  has  been 
served  with  a  summons ,  does  not  offend  against  the  guarantees  in 
sections  7  and  11(d)  of  the  Canadian  Charter  of  Rights  and 
Freedoms .  At  page  365,  Mr.  Justice  Houlden  stated: 


Section  55  does  not  deprive  the  defendant  of  his  right  to  be 
present  at  his  trial.  To  exercise  the  right  the  defendant  need 
only  appear  at  the  time  and  place  fixed  for  the  trial.  The 
section  merely  provides  the  machinery  to  be  employed  if  the 
defendant  does  not  avail  himself  of  his  right  to  appear  at  the 
trial.  Under  subsection  55(1)  the  provincial  offences  court 
cannot  proceed  with  the  ex  parte  trial  until  the  prosecution 
has  proved  that  the  defendant  was  served  with  the  summons . 
The  court's  jurisdiction  to  proceed  with  the  ex  parte  trial  is 
discretionary .  If  the  court  sees  fit,  it  can  make  use  of  the 
procedure  set  out  in  paragraph  55(1)  (b)  and  issue  a  summons 
to  appear  or  a  warrant  for  the  arrest  of  the  defendant . 
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Mr.  Justice  Houlden  noted  that  the  Provincial  Offences  Act  is 
designed  to  provide  a  fair  and  efficient  method  for  the  trial. 

Note  that  subsection  55(1 )  entitles  the  prosecution  to  a 
reasonable  opportunity  to  prove  that  a  summons  was  served,  a 
notice  of  trial  was  given  under  Part  I  or  II,  an  undertaking  to 
appear  was  given  or  a  recognizance  to  appear  was  entered  into  as 
the  case  may  be.  This  may  entail  an  adjournment  being  granted 
by  the  court  in  order  to  afford  the  prosecution  a  reasonable 
opportunity  to  do  so.  Frequently,  it  will  be  sufficient  for  '  the 
Crown  to  rely  upon  the  presumption  in  subsection  87(2)  that  the 
notice  of  trial  mailed  by  the  clerk  of  the  court  in  accordance  with 
subsection  17(2)  was  delivered  to  ther  defendant.  Subsection  87(1) 
is  the  authority  for  the  proposition  that  mail  service  of  the  notice 
of  trial  is  sufficient  notice  to  the  defendant  under  subsection  17(2). 

The  re-opening  procedure  in  section  20  provides  a  simple  method 
for  a  conviction  to  be  struck  out  in  cases  where  in  fact  a 
necessary  document ,  such  as  notice  of  trial,  has  failed  to  arrive, 
and  the  defendant  has  not  had  an  opportunity ,  etc. 

The  provisions  of  section  U3  and  subsection  55(2)  should  be 
referred  to  in  relation  to  prosecuting  the  defendant  for  failing  to 
appear  at  his  trial. 
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Section  60.  Minimum  Penalties 


00.  (1)  Xo  penalty  prescribed  for  an  offence  is  a  minimum  Provision 

penalty  unless  it  is  specifically  declared  to  be  a  minimum.  minimum 

penalty 

(2)  Notwithstanding  that  the  provision  that  creates  the  Relief 
penalty  for  an  offence  prescribes  a  minimum  fine,  where  in  minimum 
the  opinion  of  the  court  exceptional  circumstances  exist  so  fine 
that  to  impose  the  minimum  fine  would  be  unduly  oppressive 

or  otherwise  not  in  the  interests  of  justice,  the  court  may 
impose  a  fine  that  is  less  than  the  minimum  or  suspend  the 
sentence. 

(3)  Where  a  minimum  penalty  is  prescribed  for  an  offence  ?dem.- re 
and  the  minimum  penalty  includes  imprisonment,  the  court  Sson' 
may.  notwithstanding  the  prescribed  penalty,  impose  a  fine 

of  not  more  than  $2,000  in  lieu  of  imprisonment.  1979,  c  4 
s.  60. 


Subsection  60(1)  requires  clear  language  in  a  statute  or  by-law 
in  order  for  a  purported  minimum  penalty  to  be  recognized  as  such 
by  a  court.  In  establishing  the  set  fine  for  any  particular 
offence,  the  Chief  Judge  of  the  Provincial  Offences  Court  will  take 
into  consideration  the  minimum  penalty  prescribed  by  law.  If  the 
language  of  the  statute  or  by-law  does  not  clearly  declare  the 
penalty  to  be  a  minimum  penalty,  then  subsection  60(1 )  effectively 
states  that  there  is  no  minimum  penalty  for  the  particular  offence 
under  consideration  by  the  court. 

Subsection  60(2 )  confers  upon  the  court  a  discretion  to  provide 
relief  against  a  minimum  fine,  even  though  it  is  clearly  declared  to 
be  a  minimum  in  the  applicable  legislation .  A  very  stringent  test 
is  set  out  which  must  be  met  before  this  discretion  can  be  invoked. 
Exceptional  circumstances  must  be  found  to  exist  which  would  make 
it  "unduly  oppressive  or  otherwise  not  in  the  interests  of  justice"  to 
impose  the  minimum  fine.  Since  minimum  fines  prescribed  in  traffic 
and  parking  by-laws  are  usually  of  relatively  modest  amounts,  it  is 
unlikely  that  this  provision  will  be  resorted  to  in  parking  matters. 
However,  if  an  individual  came  to  court  and  demonstrated  that, 
through  ill  health  or  other  unusual  circumstances,  it  would  be 
impossible  to  pay  a  high  minimum  fine  of  $10,  for  example,  then  a 
court  might  be  of  the  opinion  that  a  reduction  in  the  amount  of  the 
fine  or  a  suspended  sentence  would  be  in  order. 
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Section  61.  Payment  of  Costs 


01. — (1)  Upon  conviction,  the  defendant  is  liable  to  pay  to 
the  court  an  amount  by  way  of  costs  that  is  fixed  by  the  conviction 
regulations. 

(2)  The  court  may,  in  its  discretion,  order  costs  towards  costs 

'  >  .  r^spccti  nir 

fees  and  expenses  reasonably  incurred  by  or  on  behalf  of  witnesses 

witnesses  in  amounts  not  exceeding  the  maximum  fixed  by 

the  regulations,  to  be  paid, 

(a)  to  the  court  or  prosecutor  by  the  defendant;  or 

(b)  to  the  defendant  by  the  person  who  laid  the  in¬ 
formation  or  issued  the  certificate,  as  the  case  may  be, 

but  where  the  proceeding  is  commenced  by  means  of  a 
certificate,  the  total  of  such  costs  shall  not  exceed  SI 00. 

Co,s.ts.  w,  (3)  Costs  payable  under  this  section  shall  be  deemed  to  be  a  fine 

collectable  *  * 

asafine  for  the  purpose  of  enforcing  payment.  R.S.O.  1980,  c.  400, 
s.  61. 

This  section  contains  provisions  with  respect  to  the  costs  which 
are  payable  by  the  defendant  or  prosecutor  in  certain  situations . 

Subsection  61(1)  states  that  the  defendant  is  liable  to  pay 

court  costs  upon  conviction  in  the  amount  fixed  by  the  regulations . 

On  the  basis  of  cases  decided  previously ,  it  would  appear  that  the 

words  "liable  to"  should  be  interpreted  as  allowing  the  justice  who 
enters  a  conviction  to  exercise  discretion  whether  or  not  to  impose 
court  costs.  The  items  in  respect  of  which  costs  may  be  imposed  and 
the  amounts  of  these  costs  are  set  forth  in  Regulation  815 .  No 
court  costs  are  payable  by  the  defendant  who  responds  to  a 

municipal  parking  infraction  by  delivering  his  PIN  to  the 
municipality  and  paying  the  set  fine,  because  no  proceeding  has 
been  commenced  in  the  court  and  accordingly  no  conviction  will  be 

entered.  Where  a  person  has  been  charged  with  a  parking 
infraction  under  provincial  legislation,  court  costs  of  $3.75  will  be 

payable  for  service  of  the  PIN,  since  the  proceeding  must  be  dealt 
with  by  the  court,  because  voluntary  payment  directly  to  the 

prosecutor  is  not  authorized  for  those  offences.  Although  no 
conviction  is  actually  entered,  a  future  provision  of  Regulation  815 
will  deem  the  delivery  of  the  set  fine  to  be  a  conviction  for  the 

purpose  of  imposing  court  costs. 
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Item  1(2)  of  Regulation  815  fixes  the  court  costs  upon  a 
"default  conviction"  under  section  19  at  $2.50  This  item  reflects 
the  expense  of  the  additional  steps  which  the  court  must  take  to 
process  cases  where  the  person  charged  has  failed  to  respond 
through  certain  administrative  steps  and  the  review  conducted  by  a 
justice  in  the  absence  of  the  defendant . 

Item  3  fixes  the  costs  payable  upon  an  ex  parte  conviction  at 
$3.75,  and  again  is  intended  to  recover  some  of  the  additional 
expenses  incurred  by  the  court  in  having  to  proceed  with  a  trial  in 
the  defendant's  absence.  Ex  parte  trials  will  result  under  Part  II 
when  a  defendant  has  requested  a  trial  and  then  fails  to  attend  at 
the  appointed  time,  or  under  Part  III  when  the  defendant  fails  to 
appear  in  court  in  response  to  a  summons  which  has  been  served  in 
accordance  with  section  27 . 

Subsection  61(2)  gives  the  court  authority  to  order  the 
defendant ,  or  the  person  who  has  laid  an  information  or  issued  a 
certificate ,  to  pay  costs  towards  fees  and  expenses  reasonably 
incurred  by  or  on  behalf  of  witnesses .  The  fee  for  a  witness  who 
is  in  attendance  on  a  date  scheduled  for  trial  is  $6  per  day,  as 
well  as  $2.50  for  travel  expenses  for  each  such  witness  who  resides 
in  the  place  where  the  trial  is  held.  For  witnesses  who  do  not 
reside  in  the  place  where  the  trial  is  held,  travel  expenses  are 
calculated  at  the  rate  of  4  2  cents  per  kilometre ,  pursuant  to 

Ontario  Regulation  283182,  as  amended . 

Where  the  proceeding  has  been  commenced  by  means  of  a 

certificate  of  parking  infraction  under  Part  II,  subsection  61(2) 
states  that  the  total  costs  which  the  court  may  order  in  respect  of 
witnesses  are  limited  to  $100.  This  limitation  is  designed  to  ensure 
that  in  proceedings  concerning  minor  offences,  the  court  costs  do 

not  rise  to  a  level  which  is  out  of  proportion  to  the  relatively 

modest  fine  which  may  be  imposed  upon  conviction . 
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It  is  not  common  for  the  payment  of  costs  in  respect  of 
witnesses  to  be  ordered  at  the  conclusion  of  a  routine  trial  for  a 
provincial  offence.  A  possible  situation  where  a  defendant  might  be 
ordered  to  pay  costs  to  the  prosecutor  would  be  where  the  defendant 
requested  a  trial,  and  then  on  the  day  of  trial  requested  an 
adjournment  in  order  to  obtain  subpoenas  for  witnesses  to  give 
evidence  in  his  or  her  defence,  and  ultimately  on  the  new  day  set 
for  trial  did  not  appear  in  court.  Since  the  officer  who  issued  the 
CPI  was  required  to  attend  to  give  evidence  on  the  second  date  for 
trial,  even  though  the  defendant  chose  not  to  appear  to  present  his 
purported  defence,  it  would  be  reasonable  for  the  prosecutor  to  ask 
the  court  to  order  costs  to  be  paid  in  respect  of  that  witness. 

Subsection  61(3 J  provides  that  costs  payable  to  the  court  or  in 
respect  of  witnesses  are  deemed  to  be  a  fine  for  the  purpose  of 
enforcing  payment .  Therefore ,  the  entire  amount  of  the  fine  and 
any  costs  imposed  may  be  collected  in  accordance  with  the  methods 
provided  under  section  70  of  the  Act. 


Section  65.  Consecutive  Terms  of  Imprisonment 


Donsecutfve  Where  a  person  is  subject  to  more  than  one  term 

of  imprisonment  at  the  same  time,  the  terms  shall  be  served 
consecutively  except  in  so  far  as  the  court  has  ordered  a  term 
to  be  served  concurrently  with  anv  other  term  of  imprison¬ 
ment.  1979,  c.  4,  s.  65. 


Section  65  reverses  the  traditional  legal  practice  under  the 
Criminal  Code  and  the  Summary  Convictions  Act  of  Ontario,  whereby 
terms  of  imprisonment  are  ordinarily  served  concurrently . 
Therefore,  persons  who  had  incurred  a  large  number  of  parking 
fines  could  effectively  erase  them  by  serving  a  number  of  separate 
terms  of  imprisonment  simultaneously  during  a  short  stay  in  a  local 
jail.  The  result  was  that  the  municipality  involved  and  the  courts 
lost  large  amounts  of  revenue  from  fines  and  costs,  while  the  police 
and  correctional  institutes  incurred  the  substantial  expense  of 
arresting  and  transporting  the  offender  to  jail,  where  he  or  she 
would  go  through  admission  procedures,  be  incarcerated ,  and  then 
be  released  after  a  very  short  stay. 
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Although  imprisonment  will  be  resorted  to  only  rarely  in 
proceedings  under  the  Provincial  Offences  Act,  because  of  the 
availability  of  the  "plate  denial"  sanction ,  the  fact  that  sentences 
must  now  be  served  consecutively  can  be  expected  to  encourage 
payment  by  persons  whom  a  justice  orders  to  be  imprisoned  for 
failing  to  pay  a  fine.  It  should  be  noted  that  this  provision  does 
permit  the  court  to  order  a  term  of  imprisonment  to  be  served 
concurrently  with  any  other  term  of  imprisonment .  This  might  occur 
where  the  justice  who  orders  imprisonment  for  failure  to  pay  a  fine 
is  aware  that  the  defendant  is  already  in  prison  as  a  result  of 
the  commission  of  other  provincial  or  criminal  offences,  and 
therefore  might  consider  that  additional  consecutive  terms  of 
imprisonment  for  failing  to  pay  fines  would  be  excessive . 


Section  67.  When  Fine  Due ;  Extensions  of  Time  to  Pay 


({7.  -  (1)  A  tine  becomes  due  and  payable  fifteen  days 
after  it>  imposition. 


(5)  Where  a  fine  is  imposed  in  the  absence  of  the  de-  Notice 
fendant,  the  clerk  of  the  court  shall  give  the  defendant  convicted 

,  ,  .  .  -  ,  ,  ,  .  .  ,  ,  m  absentia 

notice  of  the  fine  and  its  due  date  and  of  his  right  to  apply 
for  an  extension  of  the  time  for  payment  under  subsection  (6). 


(6)  The  defendant  may,  at  any  time  by  application  in  appnoatio 
the  prescribed  form  filed  in  the  office  of  the  court,  request  an101: 
extension  or  further  extension  of  time  for  payment  of  a 
fine  and  the  application  shall  be  determined  by  a  justice 
and  the  justice  has  the  same  powers  in  respect  of  the  appli¬ 
cation  as  the  court  has  under  subsections  (3)  and  (4).  1979, 

c.  4,  s.  67. 
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This  subsection  means  that  a  fine  is  not  due  and  payable  until 
15  days  after  its  imposition.  This  relates  to  subsection  70(1)  which 
provides  that  the  payment  of  a  fine  is  in  default  when  any  part  of 
the  fine  is  due  and  unpaid  for  fifteen  days  or  more.  The  combined 
effect  of  these  two  subsections  is  that  a  fine  is  not  in  default 
unless  any  part  of  it  remains  unpaid  30  days  after  the  date  of  its 
imposition .  Until  the  fine  is  in  default,  no  proceedings  to  collect 
the  fine  can  be  taken. 

Subsection  67(5 )  obliges  the  clerk  of  the  court  to  notify  the 
defendant  of  a  fine  imposed  in  his  or  her  absence,  the  date  when 
the  fine  is  due,  and  right  to  apply  for  an  extension  of  time  for 
payment  under  subsection  67(6).  This  subsection  is  intended  to 
ensure  that  the  defendant  is  aware  of  the  imposition  of  the  fine  so 
that  it  may  be  paid  voluntarily ,  and  secondly,  that  the  defendant 
is  made  aware  of  the  right  to  apply  to  the  court  for  an  extension 
of  time  to  pay  the  fine  if  unable  to  pay  it  in  the  time  originally 
allowed  by  the  court  when  the  fine  was  imposed. 

Subsection  67(6)  permits  the  defendant  to  apply  for  an 
extension  of  time  to  pay  the  fine  at  any  time  subsequent  to  the 
date  of  the  imposition  of  the  fine.  This  right  is  afforded  to  the 
defendant  regardless  of  whether  he  or  she  was  asked  whether  an 
extension  of  time  for  fine  payment,  pursuant  to  subsection  67(2),  at 
the  time  the  court  imposed  the  fine.  Obviously ,  if  the  defendant 
was  fined  in  absentia,  the  defendant's  application  under  this 
subsection  will  be  the  first  application  and  the  court's  first 
opportunity  to  consider  granting  an  extension  of  time  to  pay  the 
fine.  While  subsection  67(2)  imposes  a  mandatory  obligation  upon 
the  court  at  the  time  of  imposition  of  a  fine  to  consider  an 
extension  of  time  for  payment  of  the  fine  where  the  defendant  is 
present  in  court,  under  subsection  67(6)  the  defendant  must  apply 
to  the  court  in  the  prescribed  form  filed  in  the  office  of  the  court 
to  have  the  matter  considered  by  a  justice.  The  powers  of  the 
court  in  dealing  with  the  application  are  governed  by  subsections 
67(3)  and  (h) ,  and  reference  to  those  annotations  should  be  made. 
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It  may  happen  that  steps  have  been  taken  pursuant  to  section 
s  69  or  70  to  collect  the  fine  before  the  defendant  makes  his 
application  under  subsection  67(6)  for  an  extension  of  time  to  pay 
the  fine.  At  the  time  the  steps  were  taken  by  the  justice,  there 
would  have  been  the  necssary  foundation  to  make  the  'plate  denial" 
order  on  default  under  subsection  70(2),  or  to  issue  a  warrant 
under  subsection  70(3),  namely,  that  the  fine  was  in  default  and 
the  justice  was  satisfied  that  the  necessary  preconditions  to  the 
making  of  the  order  or  the  issuing  of  a  warrant  existed.  The 
justice  determining  the  application  will  be  entitled  to  consider 
under  subsection  67(h)  whether  the  request  is  being  made  to  avoid 
the  consequences  of  civil  enforcement  under  section  69,  or  the 
impact  of  a  plate  denial  order,  or  of  a  warrant  of  committal .  If 
the  justice  finds  that  the  request  is  made  in  good  faith  and  not  to 
evade  payment,  then  the  justice  must  extend  the  time  for  payment  of 
the  fine.  It  is  uncertain ,  whether  such  an  extension  has  the  effect 
of  cancelling  the  warrant  of  committal ,  or  of  scaying  civil 
enforcement  proceedings  or  an  order  for  plate  denial.  According  to 
the  principle  enunciated  in  v.  Yamelst  (1975),  22  C.C.C.  (2d) 
502  (B.C.C.A.),  granting  a  further  extension  of  time  to  pay  a  fine 
after  a  warrant  of  committal  has  been  issued  under  the  Criminal 
Code  has  the  effect  of  rescinding  the  issuance  of  the  warrant. 

Reference  should  be  made  to  clause  70(h)  (b)  which  provides 
that  in  exceptional  circumstances ,  the  court  which  imposes  the  fine 
may  order  imprisonment  in  default  of  payment  of  the  fine  and  that 
no  extension  of  time  for  payment  be  granted.  It  is  submitted  that 
this  paragraph  precludes  a  justice  hearing  an  application  under 
subsection  67(6)  from  extending  time  to  pay  the  fine  even  where  the 
justice  finds  the  request  to  be  made  in  good  faith  and  not  made  to 
evade  payment  in  accordance  with  subsection  67(h).  The  power 
under  clause  70(h)  (b)  is  an  exceptional  one  which  can  be  exercised 
only  where  a  conviction  has  been  entered  in  open  court,  not  in 
proceedings  under  section  19  where  the  defendant  has  failed  to 
respond  after  being  served  with  a  certificate  of  parking 

infraction .  One  example  might  be  the  case  where  the  defendant  has 
a  large  number  of  unpaid  fines  from  previous  convictions ,  and  the 
court  has  formed  the  opinion  that  plate  denial  and  other  reasonable 
methods  of  collecting  the  fine  will  not  result  in  payment  because  of 
the  defendant ' s  obvious  unwillingness  to  pay  the  fine  imposed. 
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Sec tion  70.  Unpaid  Fines  and  Enforcement  Methods 


Default  7(). — (1)  The  payment  of  a  fine  is  in  default  when  any 

part  of  the  fine  is  due  and  unpaid  for  fifteen  days  or  more. 

Onier on  (2)  Where  a  justice  is  satisfied  that  payment  of  a  fine  is  in 

default  '  '  ,  ,  1 .  ‘  J 

default,  the  justice, 

(a)  shall  order  that  any  permit,  licence,  registration 
or  privilege  in  respect  of  which  a  suspension  is 
authorized  by  or  under  any  Act  for  non-payment  of 
the  fine  be  suspended,  not  renewed  or  not  issued 
until  the  fine  is  paid;  and 

( b )  may  direct  the  clerk  of  the  court  to  proceed  with 
civil  enforcement  under  section  69. 

imprison-  (3)  A  justice  may  issue  a  warrant  in  the  prescribed  form 

non-payment  for  the  committal  of  the  defendant  where, 

of  fine 

(a)  an  order  or  direction  under  clause  (2)  (a)  has  not  resulted 
in  payment  within  a  time  that  is  reasonable  in  the  cir¬ 
cumstances; 

(b)  all  other  reasonable  methods  of  collecting  the 
fine  have  been  tried  and  failed  or,  in  the  opinion  of 
the  justice,  would  not  likely  result  in  payment  with¬ 
in  a  reasonable  time  in  the  circumstances;  and 

(c)  the  defendant  has  been  given  fifteen  days  notice  of 
the  intent  to  issue  a  warrant  and  has  had  an 
opportunity  to  be  heard. 


The  basic  objective  of  the  Provincial  Offences  Act  is  to  attempt 
to  avoid  fines  going  into  default  and  to  reduce  greatly  the  use  of 
warrants  of  committal  as  a  fine  enforcement  method.  If  the  offender 
defaults  on  payment,  the  court  has  a  number  of  options  at  its 
disposal  to  attempt  to  ensure  that  the  fine  is  recovered . 

Subsection  70(1)  states  that  a  fine  is  in  default  when  any  part 
of  it  is  due  and  unpaid  for  fifteen  days  or  more.  Since  a  fine  does 
not  become  due  until  fifteen  days  after  it  has  been  imposed,  the  Act 
therefore  provides  a  minimum  period  of  thirty  days  before  any  fine 
enforcement  procedures  will  be  taken. 
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Clause  70(2)  (a)  directs  the  justice  first  to  order  the 
suspension,  non-issuance,  or  non-renewal  of  any  permit,  licence, 
registration  or  privilege ,  in  respect  of  which  suspension  is 
authorized  by  any  Act  for  non-payment  of  the  fine.  At  present,  the 
Highway  Traffic  Act  authorizes  driver's  licence  suspension  and 
"plate  denial"  for  this  purpose,  the  latter  method  being  reserved 
only  for  defaulted  fines  imposed  for  parking  infractions.  Once  an 
order  has  been  made  directing  that  a  person's  vehicle  permit  not  be 
validated ,  it  will  not  be  renewed  until  the  fine  is  paid  in  full 
and,  in  addition ,  transfer  of  ownership  of  the  denied  plate  will  not 
be  allowed,  new  plates  will  not  be  issued,  credit  or  refund  will  be 
disallowed  (except  to  pay  off  the  fine)  and  the  attachment  of  any 
plate  owned  by  that  person  will  not  be  allowed  (except  to  attach 
the  denied  plate). 

Clause  70(2)  (b)  of  the  Act  also  permits  a  justice  to  direct  the 
court  clerk  to  commence  civil  enforcement  proceedings  against  the 
offender .  After  a  certificiate  of  default  has  been  filed  in  the 
appropriate  civil  court,  the  fine  is  enforceable  in  the  same  manner 
as  any  other  court-ordered  payment ;  if  need  be,  the  defendant's 
assets  can  be  seized  and  sold  to  satisfy  the  unpaid  fine.  Because 
parking  fines  are  usually  of  a  relatively  modest  amount,  it  is 
doubtful  that  a  municipality  would  seek  to  use  this  collection 
method,  in  light  of  the  additional  work  and  expense  involved  to 
collect  a  small  amount  of  money. 

Only  when  any  available  suspensions  have  been  tried  and  have 
failed,  and  where  the  justice  decides  that  civil  enforcement  or  any 
other  reasonable  means  of  collecting  the  fine  would  not  likely  prove 
successful  in  a  reasonable  period  of  time,  can  a  warrant  of 
committal  be  issued  for  the  arrest  and  incarceration  of  the  offender. 
Before  this  can  be  done  the  offender  must  be  given  notice  that  the 
court  intends  to  issue  a  warrant  as  well  as  an  opportunity  to  be 
heard.  The  defendant  could  then  appear  and  make  representations 
to  the  justice  as  to  why  a  warrant  should  not  be  issued.  Since  it 
is  expected  that  "number  plate  denial"  will  be  quite  effective  in 
promoting  payment  of  parking  fines,  it  is  likely  that  there  will  be 
very  few  situations  in  which  the  court  will  be  required  to  consider 
issuing  a  warrant  of  committal . 
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Although  the  Act  therefore  reduces  the  use  of  imprisonment  as  a 
sanction  for  non-payment ,  it  does  not  eliminate  it  entirely.  It 
should  be  remembered  that  a  fine  is  a  punishment,  the  purpose  of 
which  is  to  deter  the  offender  and  others  from  similar  unlawful 
conduct.  Under  the  Act,  virtually  nothing  short  of  wilful 
non-payment  will  result  in  incarceration ,  but  the  offender  who 
persistently  fails  to  pay  the  fine  imposed  by  the  court  will  have  no 
valid  complaint  when  he  or  she  is  ultimately  faced  with  the 
prospect  of  serving  time  in  jail. 


Section  70a.  Late  Payment  Fee 


70a. — (1)  Where  the  payment  of  a  fine  is  in  default  and  Fee 
the  time  for  payment  is  not  extended  or  further  extended  ^defauiT 
under  subsection  67  (6),  the  defendant  shall  pay  the  adminis¬ 
trative  fee  prescribed  by  the  regulations. 

(2)  For  the  purpose  of  making  and  enforcing  payment,  a  fee  Fce 
payable  under  this  section  shall  be  deemed  to  be  part  of  the  as'a'fine'6 
fine  that  is  in  default. 

A  large  number  of  convicted  persons  prefer  to  avoid  payment  of 
fines  imposed  against  them  by  simply  not  paying  and  hoping  that 
any  enforcement  methods  taken  will  be  ineffective .  Ultimately ,  if 
taken  into  custody  pursuant  to  a  warrant  of  committal ,  the  majority 
of  offenders  find  a  way  to  pay  a  defaulted  fine  if  they  are  able  to 
do  so.  The  additional  work  involved  for  the  courts,  the  police,  the 
correctional  institutes ,  and,  with  respect  to  certain  fines,  the 
Ministry  of  Transportation  and  Communications,  makes  it  worthwhile 
to  attempt  to  encourage  timely  payment  of  fines  by  imposing  an 
administrative  fee  where  the  fine  has  gone  into  default.  Subsection 
70a(lJ  is  a  new  provision  added  to  the  Act  in  1986  which  authorizes 
the  addition  of  a  fee  prescribed  by  regulation  to  each  fine  which  is 
in  default. 


B  -  6k 


It  is  hoped  that,  in  addition  to  promoting  timely  payment  of 
fines,  the  new  fee  will  help  to  recover  some  portion  of  the 
additional  costs  involved  in  trying  to  collect  fines  by  means  of 
driver's  licence  suspension,  "number  plate  denial",  or  warrant  of 
committal .  The  additional  fee  for  payment  after  default  should  not 
create  difficulties  for  persons  who  are  temporarily  unable  to  pay  a 
fine,  since  every  defendant  has  the  right  to  apply  for  an  extension 
of  time  to  pay  in  accordance  with  the  provisions  of  section  67. 

Subsection  70a(2)  deems  the  late  payment  fee  to  be  a  part  of 
the  fine  that  is  in  default  for  the  purpose  of  making  and  enforcing 
payment.  Therefore ,  a  person  will  not  be  able  to  avoid  paying  the 
fee,  simply  by  attempting  to  pay  only  the  original  amount  of  the 
fine.  All  such  fees  belong  to  the  Province  of  Ontario,  while  the 
original  amount  of  the  fine  is  payable  to  the  municipality  whose 
by-law  was  contravened ,  subject  to  certain  special  arrangements  in 
Metropolitan  Toronto  and  some  regional  municipalities . 
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PART  V 

GENERAL  PROVISIONS 

Section  76.  Limitation  Periods 


7«L(1)  Proceedings  shall  not  he  commenced  after  the  Nation 
expiration  of  any  limitation  period  prescribed  for  the  offence 
or  where  no  limitation  period  is  prescribed,  after  six  months 
after  the  date  on  which  the  offence  was,  or  is  alleged  to  have 

been,  committed. 

(2)  A  limitation  period  may  be  extended  by  a  justice  with  the  Extension 
consent  of  the  defendant.  1979,  c.  4,  s.  76. 


Notwithstanding  the  provisions  contained  in  subsection  3(1), 
subsection  16(1)  and  subsection  22(1)  which  all  relate  to  the 
commencing  of  a  proceeding  in  respect  of  an  offence,  subsection 

76(1)  precludes  the  commencement  of  any  proceeding  under  the 

Provincial  Offences  Act  where  the  limitation  period  prescribed  for 
the  particular  offence  has  expired.  Where  no  limitation  period  is 
prescribed  for  the  particular  offence,  subsection  76(1)  precludes  the 
commencement  of  any  proceeding  under  the  Provincial  Offences  Act 

where  the  date  on  which  the  offence  is  alleged  to  have  been 

committed  is  more  than  six  months  before  the  date  upon  which  it  is 
sought  to  commence  the  proceedings  in  respect  of  that  offence.  In 
other  words,  the  specific  limitation  period  prescribed  for  a 
particular  offence  overrides  the  general  6  month  limitation  period 
prescribed  by  subsection  76(1)  of  the  Provincial  Offences  Act.  The 
significance  of  a  limitation  period  is  that  if  it  expires  before 
proceedings  are  commenced ,  in  respect  of  an  offence,  the  institution 
of  proceedings  in  respect  of  that  offence  are  barred,  subject  to 
subsection  76(2),  absolutely. 

For  example,  if  the  statute  which  creates  the  offence  provides 
for  a  two-year  limitatioan  period  for  that  offence,  a  proceeding 
cannot  be  commenced  more  than  two  years  after  the  date  on  which 
the  offence  is  alleged  to  have  been  committed .  If  the  statute  that 
creates  the  offence  does  not  prescribe  a  limitation  period  for  that 
offence,  then  proceedings  may  not  be  commenced  in  respect  of  that 
offence  more  than  six  months  after  the  date  on  which  the  offence  is 
alleged  to  have  been  committed . 
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An  example  of  when  a  defendant  might  consent  to  the  extension 
by  a  justice  of  a  limitation  period  under  subsection  76(2 J  would  be 
where  the  defendant  faces  a  charge  of  dangerous  driving  under  the 
Criminal  Code,  the  limitation  period  for  the  commencing  of  a 
careless  driving  charge  under  the  Highway  Traffic  Act  has  expired 
and  the  Crown  would  be  willing  to  proceed  with  the  matter  as  a 
provincial  offence  rather  than  as  a  criminal  matter  but  cannot  do 
so  without  the  defendant's  consent  under  subsection  76(2),  because 
the  limitation  period  for  commencing  a  proceeding  for  careless 
driving  has  expired. 

Since  the  Municipal  Act  does  not  contain  any  provisions 
concerning  limitation  periods,  any  proceeding  in  respect  of  an 
alleged  violation  of  a  parking  by-law  must  be  commenced  within  six 
months  if  the  proceeding  is  commenced  by  an  information  or,  if  a 
certificate  of  parking  infraction  has  been  issued  under  Part  II, 
within  U5  days  of  the  alleged  infraction . 

Section  80.  Common  Law  Defences 

common  HO.  Every  rule  and  principle  of  the  common  law  that 
defences  renders  any  circumstance  a  justification  or  excuse  for  an 
act  or  a  defence  to  a  charge  continues  in  force  and  applies 
in  respect  of  offences,  except  in  so  far  as  they  are  altered 
by  or  inconsistent  with  this  or  any  other  Act.  1979,  c.  4,  s.  80. 

Defences  are  created  either  by  our  Legislature  and  codified  in 
statue,  or  by  judges,  in  which  case  the  defences  wil  be  contained 
in  the  decisions  of  our  courts  which  are  referred  to  as  case  law. 
Any  legal  principle  which  has  developed  in  the  case  law  is 
commonly  referred  to  as  the  common  law.  There  are  no  defences 
provided  for  in  the  Provincial  Offences  Act.  Accordingly ,  if  there 
is  to  be  a  defence  or  defences  for  a  particular  offence,  the  defence 
will  be  found  either  within  the  statute  which  creates  the  offence  or 
in  the  common  law. 

The  defence  of  due  diligence  which  was  recognized  by  the 
Supreme  Court  of  Canada  in  R.  v.  Sault  Ste.  Marie  (1978),  2  S.C.R. 
1299  is  an  example  of  a  common  law  defence.  Insanity  is  an 
example  of  a  common  law  defence  for  a  provincial  offence  which  has 
been  altered  by  the  Criminal  Code  for  purposes  of  criminal  offences. 
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Therefore,  when  reading  cases  on  the  insanity  defence  where  a 

criminal  charge  is  at  issue,  it  is  important  to  remember  that  the 

court  is  governed  by  section  16  of  the  Criminal  Code  while  the 
provincial  offences  court  is  not  so  bound,  with  the  result  that  the 

case  may  not  have  application  to  the  defence  of  insanity  in  the 

provincial  offence  context. 


Section  81.  Ignorance  of  the  Law 
ignorance  s  |  Ignorance  of  the  law  bv  a  person  who  commits  an  offence 

of  the  law  ,  1 

is  not  an  excuse  tor  committing  the  otlence.  1979,  c.  4,  s.  81. 

This  general  rule  is  a  principle  which  is  fundamental  to  the 
administration  of  justice  for  very  practical  and  obvious  reasons. 

If  the  principle  embodied  in  section  81  did  not  exist,  the 

defendant's  state  of  understanding  of  the  law  would  be  relevant  to 
the  issue  of  whether  or  not  he  or  she  were  guilty  of  the  offence 
charged.  For  example,  a  person  could  argue  that  when  he  parked 

his  car,  he  did  not  know  that  there  existed  a  parking  by-law 

governing  the  location  where  he  parked  his  car,  which  provided 
that  no  car  shall  park  on  any  street  for  longer  than  3  hours  unless 
otherwise  posted.  If  the  rule  set  out  in  section  81  did  not  apply, 
in  addition  to  the  issue  of  whether  the  car  was  parked  for  more 

than  3  hours,  the  court  would  also  have  to  deal  with  the  issue  of 
whether  or  not  the  defendant  knew  that  what  he  did  offended 
against  the  by-law.  Plainly,  the  defendant  could  argue  ignorance 
of  the  law,  and  the  prosecution  would  then  have  the  burden  of 
proving  that  the  defendant  in  fact  did  know  of  the  parking  by-law. 
Requiring  the  prosecution  to  prove  such  knowledge  on  the  part  of 
the  defendant  would  be  absurd.  Therefore ,  for  reasons  of  policy, 
the  principle  set  out  in  section  81  has  been  applied  strictly 
throughout  the  development  of  criminal  and  quasi-criminal  law. 

To  illustrate  the  difference  between  mistake  of  fact,  which  does 
afford  a  defence,  and  ignorance  of  the  law,  which  does  not, 
consider  the  distinction  between  the  situation  of  selling  liquor  to  a 
minor  where  the  vendor  believes  that  the  minor  is  over  the  age  of 
19  years,  compared  with  that  of  selling  liquor  to  the  minor  knowing 
that  the  person  is  a  minor,  but  believing  incorrectly  that  it  is  not 
illegal  to  sell  liquor  to  a  minor  who  is  accompanied  by  a  person 
who  is  over  the  age  of  19  years.  The  former  is  an  example  of 
mistake  of  fact,  while  the  latter  is  an  example  of  ignorance  of  the 
law. 
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A  newly  developing  aspect  of  this  rule  was  raised  in  the  case 
of  R.  v.  Cancoil  Thermal  Corporation ,  a  decision  of  the  Ontario 
Court  of  Appeal,  27  c.c.c.  (3dJ295,  which  recognized  the  defence  of 
officially  induced  error.  The  defence  of  "officially  induced  error" 
is  available  as  a  defence  to  an  alleged  violation  of  a  regulatory 
statute  where  an  accused  person  has  reasonably  relied  upon  the 
erroneous  legal  opinion  or  advice  of  an  official  who  is  responsible 
for  the  administration  or  enforcement  of  the  particular  law.  In 
order  for  the  accused  to  successfully  raise  this  defence,  he  must 
show  both  that  he  or  she  relied  on  the  erroneous  legal  opinion  of 
the  official,  and  that  the  reliance  was  reasonable.  The 

reasonableness  will  depend  upon  several  factors,  including  the 
efforts  made  to  ascertain  the  proper  law,  the  complexity  or 
obscurity  of  the  law,  the  position  of  the  official  who  gave  the 
advice,  and  the  clarity,  definitiveness  and  reasonableness  of  the 
advice  given.  Although  this  defence  may  overlap  with  the  defence 
of  due  diligence ,  the  defence  of  " officially  induced  error  of  law "  is 
separate  and  distinct  and  can  be  asserted  in  the  same  way  as  other 
defences .  It  will  be  for  the  trier  of  fact  to  decide  whether  the 
accused  has  proved,  by  a  preponderance  of  evidence ,  that  he  or 
she  was  misled  by  the  advice  given  by  the  official.  In  summary , 
although  mistake  of  law  cannot  be  raised  as  a  defence,  an 
officially  induced  error  of  law  may,  in  some  circumstances, 
constitute  a  valid  defence. 

Although  ignorance  of  the  law  is  not  in  itself  a  defence, 
subject  to  the  comments  above,  it  may  be  a  relevant  consideration 
in  mitigation  of  sentence . 
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Section  82.  Counsel  or  Agent 


counselor  82.  A  defendant  mav  act  bv  his  counsel  or  asient.  1979,  c.  4. 

airent 

S.  82. 


It  will  be  evident  that  the  difference  between  the  two 
above-noted  provisions  is  that  section  82  is  really  a  subset  of 
subsection  51(1).  The  drafters  of  the  Provincial  Offences  Act 
indicate  that  section  82  i^/as  included  out  of  an  abundance  of 
caution  because  it  was  felt  that  section  51,  which  appears  in  Part 

IV —  "Trial  and  Sentencing",  and  in  particular  under  the  'Trial' 

heading,  that  subsection  51(1)  might  be  interpreted  as  applying 
only  to  the  trial  process.  By  including  section  82  in  Part 

V —  "General  Provisions" ,  it  becomes  clear  that  a  defendant  can  act 

by  his  counsel  or  agent  in  any  context  in  which  he  can  act 

personally,  e.g.,  by  sending  his  counsel  or  agent  to  ask  for  an 
extension  of  time  for  payment  of  fine,  or  to  apply  for  re-opening  of 
a  proceeding  under  section  20,  although  only  the  defendant  could 

swear  the  affidavit  setting  out  the  relevant  facts  concerning  the 

reasons  why  he  or  she  did  not  appear  at  a  hearing. 
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Section  86.  Penalty  for  False  Statements 


Penalty 
for  false 
statements 


86.  E  very  person  who  makes  an  assertion  of  fact  in  a 
statement  or  entry  in  a  document  or  form  for  use  under 
this  Act  knowing  that  the  assertion  is  false  is  guiltv  of  an 
offence  and  on  conviction  is  liable  to  a  fine  of  not  more  than 
SI, 000.  1979,  c.  4,  s.  86. 


This  section  is  very  important  to  the  integrity  of  the 
Provincial  Offences  Act  since  it  has  been  necessary  to  afford  a 
defendant  certain  fail-safe  provisions  in  the  Act  such  as  section  20. 

Sis  noted  above,  section  20  is  designed  to  prevent  a  miscarriage  of 
justice  from  occurring  in  circumstances  where  the  defendant  was 
prevented  from  exercising  his  rights  to  dispute  the  charge  or 
appear  or  be  represented  at  a  hearing  for  the  reason  that,  through 
no  fault  of  his  own,  the  delivery  of  a  necessary  notice  or  document 
failed  to  occur  in  fact.  In  order  for  a  defendant  to  avail  himself 
of  section  20,  he  must  swear  to  an  affidavit  in  the  prescribed  form. 
The  affidavit  will  form  the  sole  basis  upon  which  the  justice  of  the 
peace  will  decide  whether  the  defendant  has  not  had  an  opportunity 
to  dispute  the  charge  or  appear  or  be  represented  at  a  hearing  for 
the  reason  that,  through  no  fault  of  his  own,  the  delivery  of  a 
necessary  notice  or  document  failed  to  occur  in  fact.  It  is 
abundantly  clear  that  the  scheme  of  this  legislation  would  be 
endangered  if  the  defendants  were  dishonest . 


It  should  be  noted  that  it  is  not  necessary  that  the  person 
have  an  intent  to  mislead  or  benefit  from  the  assertion  of  fact. 
The  only  consideration  is  whether  the  person  knew,  at  the  time  that 
he  made  the  assertation  of  fact  in  the  statement  or  document  or 
form  for  use  under  the  Act,  that  it  was  false. 


The  Criminal  Code  contains  provisions  such  as  perjury,  attempt 
to  obstruct  justice  and  making  a  false  document  (forgery)  which 
may  also  apply  to  a  situation  which  falls  within  the  scope  of 
section  86. 
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Section  87.  Delivery  of  Notice  or  Document 


S7.  (1)  Except  a>  otherwise  provided  by  this  Act  or  the  Dellvei  v 

r„lVs  of  the  court,  any  notice  or  document  required  or 
authorized  to  be  given  or  delivered  under  this  Act  or  the 
rules  of  the  court  is  sufficiently  given  or  delivered  if  delivered, 
whether  personally  or  by  mail. 

(2)  Where  a  notice  or  document  that  is  required  or  ldem 
authorized  to  be  given  or  delivered  to  a  person  under  this 
Act  i>  mailed  to  the  person  at  his  last  known  address  appear¬ 
ing  on  the  records  of  the  court  in  the  proceeding,  there  is  a 
rebuttable  presumption  that  the  notice  or  document  is 
delivered  to  the  person.  1Q79.  c.  4,  s.  87. 


Subsection  87(1)  governs  delivery  of  documents  by  the 
defendant  as  well  as  to  the  defendant,  ft  is  important  to  realize 
that  insofar  as  delivery  of  documents  by  the  defendant  is 
concerned ,  this  subsection  is  not  creating  any  sort  of  presumption 
or  is  otherwise  deeming  that  delivery  has  occurred  in  fact  where  a 
defendant  chooses  to  deliver  a  document  by  mail.  This  will  become 
apparent  from  the  wording  of  subsection  87(2).  All  subsection  87(1 ) 
does  is  declare  that  delivery  need  not  be  personal  and  in 

particular ,  that  mail  delivery  is  sufficient  provided  delivery 

actually  occurs. 


For  example,  rule  16  of  Regulation  819  under  the  Provincial 
Offences  Act  governing  Part  III  appeals  requires  the  appellant  to 
deliver  one  copy  of  the  transcript  of  evidence  at  trial  etc.  to  the 
respondent.  The  effect  of  subsection  87(1)  is  that  if  the  appellant 
chooses  to  deliver  the  transcript  by  mail,  that  delivery  will  be 
sufficiently  given  to  the  respondent  if  it  is  actually  delivered  to 
the  respondent.  Subsection  87(1)  does  not  relieve  the  defendant  of 
the  responsibility  of  ensuring  that  delivery  of  the  document  occurs 
in  fact.  A  careful  reading  of  the  subsection  will  reveal  that  the 
document  is  sufficiently  given  or  delivered  under  the  Act  or  rules  if 
delivered . 
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You  will  recall  in  our  discussion  of  section  20  that  the  onus  is 
upon  the  defendant  to  satisfsy  the  justice,  by  affidavit ,  that  he 
fits  within  the  conditions  set  out.  It  is  a  precondition  to 
entitlement  under  section  20  that  the  delivery  of  a  necessary  notice 
or  document  failed  to  occur  in  fact  through  no  fault  of  the 
defendant .  4s  a  practical  matter,  a  justice  may  not  be  satisfied 
that  fault  does  not  rest  upon  the  defendant  where  the  defendant 
merely  mails  the  document  or  asked  a  friend  to  put  the  document  in 
the  mail. 

Unlike  subsection  87(1),  subsection  87(2)  creates  a  rebuttable 
presumption  that  a  document  which  is  mailed  to  the  defendant  at 
his  last  known  address  appearing  on  the  records  of  the  court  in  the 
proceedings ,  will  in  fact  reach  him.  The  defendant  will  have  to 
adduce  evidence  to  show  that  delivery  did  not  occur,  in  fact,  to 
rebut  the  presumption .  From  the  discussion  above  of  section  55 
which  deals  with  ex  parte  convictions,  you  will  recall  that 
subsection  87(2)  is  frequently  relied  upon  by  the  Crown. 


Section  90.  Irregularities  in  Form 


J>0.  — (1 )  The  validity  of  any  proceeding  is  not  affected  by,  ["fe(fr^arit,e3 

(а)  any  irregularity  or  defect  in  the  substance  or  form 
of  the  summons,  warrant,  offence  notice,  parking 
infraction  notice,  undertaking  to  appear  or  recogniz¬ 
ance;  or 

(б)  any  variance  between  the  charge  set  out  in  the 
summons,  warrant,  parking  infraction  notice,  offence 
notice  undertaking  to  appear  or  recognizance  and 
the  charge  set  out  in  the  information  or  certificate. 

(2)  Where  it  appears  to  the  court  that  the  defendant  ^0d^eetnment 
has  been  misled  by  any  irregularity,  defect  or  variance  irregularities 
mentioned  in  subsection  (1),  the  court  may  adjourn  the  hearing 
and  may  make  such  order  as  the  court  considers  appropriate, 
including  an  order  under  section  61  for  the  payment  of 
costs.  1979,  c.  4,  s.  90. 
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Not  every  failure  to  comply  with  the  requirements  of  the 
Provincial  Offences  Act  will  invalidate  the  proceeding.  For 
example,  if  the  provincial  offences  officer  fails  to  sign  the 
certificate  of  parking  infraction ,  as  required  by  subsection  16(2)  of 
the  Act,  the  proceedings  would  be  invalidated  because  the  failure 
goes  to  the  jurisdiction  of  the  Provincial  Offences  Court  to  hear  the 
matter.  However,  if  the  provincial  offences  officer  fails  to  sign  the 
offence  notice,  as  required  by  subsection  3(2),  it  has  been  held  by 
the  Ontario  Court  of  Appeal  in  kk_  v.  Elliott(  1981 ) ,  12  M.V.R.35  that 
such  failure  constitutes  only  an  "irregularity  or  defect  in  the 
substance  or  form"  within  the  meaning  of  subsection  90(1)  of  the 
Act.  Consequently ,  the  validity  of  the  proceeding  was  not  affected 
by  the  failure  of  the  provincial  offences  officer  to  sign  the  offence 
notice.  The  offence  notice  is  analogous  to  the  parking  infraction 
notice.  In  order  to  understand  the  reason  for  the  decision,  it  is 
helpful  to  distinguish  between  the  certificate  of  parking  infraction 
and  the  parking  infraction  notice.  The  former  is  the  document  which 
charges  the  person  with  having  committed  an  offence  and  which 
gives  the  Provincial  Offences  Court  jurisidiction  to  adjudicate  the 
matter.  The  latter  is  simply  a  form  of  what  is  referred  to  as 
'process',  which  requires  the  person  charged  to  take  some  action  in 
response  to  the  charge.  Unlike  the  summons ,  undertaking  to 
appear,  and  recognizance,  the  parking  infraction  notice  does  not 
set  out  a  court  date  since  it  affords  the  person  charged  the  option 
of  not  disputing  the  charge  by  delivering  the  notice  and  the  amount 
of  the  set  fine  to  the  address  stipulated  in  the  notice  within  15 
days  of  service  of  the  notice. 

It  is  suggested  that  another  example  of  an  irregularity  or 
defect  in  the  substance  or  form  of  a  parking  infraction  notice  would 
be  where  the  parking  infraction  notice  contains  all  the  essential 
information  that  is  set  out  in  the  form  prescribed  by  regulation , 
but  does  not  follow  the  format,  and  perhaps  also  adds  additional 
information  to  that  which  must  be  included  to  comply  with  the 
prescribed  form.  It  is  anticipated  that  each  municipality  will  find 
it  convenient  to  make  such  alterations  to  better  enable  them  to  meet 
the  unique  needs  of  their  administrative  systems.  Clause  27(d)  of 
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the  Interpretation  Act  P.S.O.  1980,  c.219,  provides  th-at  in  every 

Act,  unless  the  contrary  intention  appears,  where  a  form  is 
prescribed ,  deviations  therefrom  not  affecting  the  substance  or 

calculated  to  mislead  do  not  vitiate  it. 

By  way  of  an  extreme  illustration ,  even  a  very  defective  form 
of  process  would  not  affect  the  court's  jurisdiction  to  try  the 

person  charged,  if  that  person  had  come  before  the  Provincial 
Offences  Court  to  deal  with  the  charge.  If  the  person  were  not 

before  the  court,  and  the  proceeding  had  been  commenced  under 
Part  III,  the  court  would  be  entitled  to  issue  fresh  process 

because,  as  stated,  a  defect  in  process,  no  matter  how  substantial , 
does  not  affect  the  court's  jurisdiction  to  deal  with  the  proceeding. 

Subsection  90(2)  of  the  Act  affords  the  court  the  ability  to 

adjourn  the  hearing  and  make  such  order  as  the  court  considers 
appropriate ,  including  an  order  under  section  61  for  the  payment  of 
costs,  where  it  appears  to  the  court  that  the  defendant  has  been 
misled  by  any  irregularity ,  defect  or  variance  mentioned  in 
subsection  90(1).  Obviously,  a  defendant  whose  parking  infraction 

notice  had  not  been  signed  by  the  provincial  offences  officer  will 
not  have  been  misled.  A  more  likely  case  where  the  court  might 
resort  to  subsection  90(2)  would  be  where  for  some  reason  there  has 
arisen  a  variance  between  the  charge  set  out  in  the  certificate  of 
parking  infraction  and  the  charged  described  m  the  parking 
infraction  notice.  The  basis  for  the  adjournment  would  be  the  the 

court's  opinion,  acting  under  subsection  90(2),  that  the  defendant 
had  been  prejudiced  by  the  irregularily ,  defect  or  variance .  An 
example  may  be  where  the  charge  set  out  in  the  parking  infraction 
notice  differs  significantly  from  the  charge  as  set  out  in  the 
certificate  of  parking  infraction ,  because  of  the  misalignment  of  the 
short  form  wordings  preprinted  on  the  two  forms. 
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Section  31-  Regulations 

91.  The  Lieutenant  Governor  in  Council  may  make  regu- Re®ulations 
lations, 

(b)  prescribing  the  form  of  certificate  as  to  ownership 
of  a  motor  vehicle  given  by  the  Registrar  under 
subsection  184  (.3)  of  the  Highway  Traffic  Act  for  the  '< |,J>" 
purpose  of  proceedings  under  this  Act: 

(c)  fixing  costs  payable  upon  conviction  and  referred  to 
in  subsection  61  (1); 

(g)  prescribing  administrative  fees  for  the  purposes  of 
subsection  70a  (1)  for  the  late  payment  of  fines  or 
classes  of  fines,  and  prescribing  the  classes. 

Section  31  is  the  general  provision  in  the  Act  which  authorizes 
the  making  of  regulations  in  respect  of  various  matters.  Clause 
fbj  authorizes  the  prescribing  by  regulation  of  the  form  of  the 
certificate  as  to  the  ownership  of  a  motor  vehicle  which  is  provided 
by  the  Ministry  of  Transportation  and  Communications .  Since  1385 

the  certificate  of  the  Registrar  of  Motor  Vehicles  has  been  furnished 

in  the  format  of  a  small  document  under  the  seal  of  the  Ministry 
with  an  adhesive  backing  in  order  that  it  may  be  affixed  to  a  copy 
of  a  parking  " tag ",  or  other  document ,  for  use  in  proceedings 
under  the  Summary  Convictions  Act  or  the  Provincial  Offences  Act. 
Subsection  18k  (3 )  of  the  Highway  Traffic  Act  states  that  such  a 
certified  statement  containing  information  from  records  kept  under 
that  Act  shall  be  received  in  evidence  in  all  courts  and  is  prima 
facie  evidence  of  the  facts  contained  therein.  Therefore,  it  is  not 
necessary  for  a  regulation  to  be  made  under  clause  (b)  prescribing 
the  form  of  this  certificate ,  but  for  greater  certainty  such  a 
regulation  may  be  made  at  a  future  date. 

Clause  (e)  is  the  authority  for  regulations  prescribing  the 

costs  payable  upon  conviction .  See  the  discussion  under  section  61, 
above. 

Clause  fgj  is  a  new  provision  authorizing  the  making  of 

regulations  to  prescribe  administrative  fees  for  the  late  payment  of 
fines.  At  present  the  fee  payable  for  any  fine  imposed  under  the 
Provincial  Offences  Act  which  has  gone  into  default  is  $10,  although 
clause  ( g)  allows  different  fees  to  be  prescribed  for  different 
classes  of  fines,  in  the  event  that  this  were  to  be  considered 
necessary  at  a  future  date. 
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PART  VI 


APPEALS  AND  REVIEW 
Section  92.  Interpretation 


Interpre-  9  2.  In  this  Part, 

tation 

(a)  “counsel’’  when  used  in  respect  of  proceedings  in  a 
provincial  court  (criminal  division)  includes  an 
agent ; 

(b)  “court"  means  the  court  to  which  an  appeal  is 
or  may  be  taken  under  this  Part ; 

(c)  “judge"  means  a  judge  of  the  court  to  which  an 
appeal  is  or  may  be  taken  under  this  Part ; 

(d)  “rules"  means  the  rules  made  under  section  123; 

(e)  “sentence"  includes  any  order  or  disposition  con¬ 
sequent  upon  a  conviction  and  an  order  as  to  costs 
1979,  c.  4,  s.  92  (1). 


Section  92  begins  Part  VI  of  the  Act,  which  among  other  things 
governs  appeals  under  Part  II  (sections  118  to  122)  as  well  as 
reviews  ( sections  12k  to  126).  A  review  is  a  prerogative  remedy 
whereby  the  Supreme  Court  of  Ontario  is  empowered  to  grant  certain 
kinds  of  supervisory  relief  over  the  decisions  made  by  lower  courts. 
Aside  from  the  specific  sections  which  comprise  Part  VI  of  the  Act, 
there  are  rules  for  the  conduct  of  and  governing  the  practice  and 
procedure  on  appeals  which  are  prescribed  by  regulation  pursuant 
to  section  123  of  the  Act.  Indeed,  clause  92(d)  of  the  Act 
expressly  defines  rules  to  mean  the  rules  made  under  section  123. 

Unlike  section  1  which  is  an  interpretation  provision  that 
applies  throughout  the  Act,  section  92  applies  only  to  Part  VI  of 
the  Act.  Clause  92(a)  defines  "counsel"  to  include  an  agent  in 
respect  of  proceedings  in  a  Provincial  Court  (Criminal  Division) . 
Since  section  122  provides  for  an  appeal  from  the  judgment  of  the 
Provincial  Court  (Criminal  Division)  to  the  Court  of  Appeal,  with 
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permission  of  that  Court,  it  follows  that  clause  32(a)  precludes  the 
use  of  an  agent  in  that  court.  The  word  "counsel"  is  not  a  term 
defined  elsewhere  in  the  Act.  The  Law  Society  Act,  R.S.O.  1980,  c. 
233,  speaks  of  a  barrister  and  solicitor ,  rather  than  a  counsel.  It 
is  submitted  that  the  usual  meaning  given  to  the  term  "counsel"  is 
a  barrister  and  solicitor. 

Clause  92(e)  defines  "sentence"  to  include  any  order  or 
disposition  consequent  upon  a  conviction  as  well  as  an  order  as  to 
costs.  This  is  an  important  definition ,  since  section  118  speaks  of 
appealing  an  acquittal ,  conviction  or  sentence .  /Is  a  result,  the 
appeal  provisions  of  section  118  apply  to  virtually  any  result  that 
would  likely  be  experienced ,  except  in  circumstances  such  as  where, 
pursuant  to  subsection  19(2),  the  certificate  of  parking  infraction  is 
quashed. 


Section  9U.  Payment  of  Fine  Before  Appeal 


Payment  of 
fine  before 
appeal 


— (1)  A  notice  of  appeal  by  a  defendant  shall  not  be 
accepted  for  filing  if  the  defendant  has  not  paid  in  full  the 
tine  imposed  by  the  decision  appealed  from. 


Subject  to  subsection  9U(2) ,  the  fine  which  was  imposed  by  the 
court  being  appealed  from  must  be  paid  in  full  before  a  notice  of 
appeal  will  be  accepted  for  filing.  For  example,  if  upon  conviction 
the  sentence  consists  of  a  $53.75  fine,  the  full  amount  of  that  fine 
must  be  paid  before  the  defendant  can  file  the  notice  of  appeal, 
unless  subsection  9k(2)  is  successfully  resorted  to.  It  is  important 
to  realize  that  it  is  the  filing  of  the  notice  of  appeal  that  actually 
commences  the  appeal.  Where  there  are  court  costs  imposed  by  the 
decision  appealed  from  in  addition  to  the  fine,  both  the  amount  of 
the  fine  and  the  court  costs  must  be  paid  in  full  before  the  notice 
of  appeal  will  be  accepted  for  filing.  The  purpose  of  subsection 
9k(l)  is  to  prevent  a  person  from  delaying  payment  of  the  fine  by 
filing  an  appeal  where  payment  would  not  constitute  a  financial 
hardship . 
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Situations  will  arise  where  payment  of  the  fine  by  the 

defendant  prior  to  filing  the  notice  of  appeal  would  work  a 

financial  hardship .  Subsection  9b(2)  permits  a  defendant  to  apply 
to  a  judge  to  be  allowed  to  enter  into  a  recognizance  to  appear  on 
the  appeal,  instead  of  paying  the  fine.  A  recognizance  is  an 
acknowledgement  of  an  indebtedness  to  Her  Majesty  The  Queen  by 
the  defendant  and  sureties,  if  any,  which  will  be  of  no  effect  only 
if  the  defendant  appears  on  the  appeal.  Sureties  are  persons  who 
guarantee  the  happening  of  the  condition  in  the  recognizance ,  in 
this  case  that  the  defendant  will  appear  on  the  appeal,  In  this 

way,  financial  hardship  will  not  be  a  barrier  to  any  defendant  to 
exercise  the  right  of  appeal  under  Part  VI  of  the  Act. 

Pule  8  of  the  Rules  governing  appeals  under  section  118  of  the 
Act  (Regulation  820)  requires  a  defendant  who  appeals  from  a 

decision  imposing  a  fine  to  file  with  the  notice  of  appeal  a  receipt 
for  payment  of  the  fine  issued  by  the  clerk  of  the  court  that 
imposed  the  fine,  unless  subsection  9b(2)  of  the  Act  applies.  Rule 
11  of  the  Rules  governing  appeals  under  section  99  of  the  Act  is  to 
the  same  effect  as  Rule  8. 


Section  97.  Payment  of  Fine  Not  Waiver 


0  7.  A  person  does  not  waive  his  right  of  appeal  by  reason  only  ofY™ent 
that  he  pays  the  fine  or  complies  with  any  order  imposed  upon  not  waiver 
conviction.  R.S.O.  1980,  c.  400,  s.  97. 

This  section  makes  it  clear  that  so  long  as  a  person  is 
otherwise  entitled  to  appeal,  it  is  not  too  late  to  appeal  merely 
because  payment  of  the  fine  and  compliance  with  any  order  imposed 
upon  conviction  has  been  made  by  that  person.  Indeed,  as  was 
noted  above  in  the  discussion  of  subsection  9b(l) ,  a  person  who 
wishes  to  file  a  notice  of  appeal  must  first  pay  the  fine  and  court 
costs  in  full.  Thus,  compliance  with  section  9b  will  not  result  in 
forfeiture  of  the  defendant's  right  to  appeal. 
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Section  118.  Appeal  Under  Part  I  and  II 

1  18. — (1)  A  defendant  or  the  prosecutor  or  the  Attorney  Appeal 
General  by  way  of  intervention  is  entitled  to  appeal  an 
acquittal,  conviction  or  sentence  in  a  proceeding  commenced 
by  certificate  under  Part  1  or  II  and  the  appeal  shall  be  to 
the  provincial  court  (criminal  division)  of  the  county  or 
district  in  which  the  adjudication  was  made. 

(2)  A  notice  of  appeal  shall  be  in  the  prescribed  form  and  ^ appeal0" 
shall  state  the  reasons  why  the  appeal  is  taken  and  shall  be 
filed  with  the  clerk  of  the  provincial  court  (criminal  division) 

within  fifteen  days  after  the  making  of  the  decision  appealed 
from,  in  accordance  with  the  rules. 

Notice  of  (3)  The  clerk  shall,  as  soon  as  is  practicable,  give  a  notice 
to  the  defendant  and  prosecutor  of  the  time  and  place  of  the 
hearing  of  the  appeal.  R.S.O.  1980,  c.  400,  s.  118. 

Part  VI  of  the  Provincial  Offences  Act  provides  for  two 

separate  appeal  procedures  depending  upon  whether  the  proceeding 
had  been  originally  commenced  under  Part  III,  or  Parts  I  or  II  of 
the  Act.  If  the  parking  infraction  had  been  alleged  in  an 
information ,  the  procedure  which  governed  commencement  of  the 
proceedings  would  be  that  which  is  set  out  in  Part  III,  and  the 

procedure  applicable  to  the  appeal  would  commence  at  section  99  of 
the  Act.  If  the  proceeding  was  commenced  by  means  of  a  certificate 
of  parking  infraction ,  the  procedure  which  governed  commencement 
of  the  proceedings  would  be  that  which  is  set  out  in  Part  II,  and 

the  procedure  that  governs  the  appeal  will  be  the  procedure  set  out 
commencing  with  section  118  of  the  Act. 

The  procedure  governing  an  appeal  of  a  proceeding  that  had 
been  commenced  under  Part  II  will  also  be  governed  by  the  Rules  of 
Practice  And  Procedure  On  Appeals  In  The  Provincial  Courts 
( Criminal  Division J  Under  Section  118  Of  The  Act.  These  Rules  are 
found  in  Regulation  820  of  the  Revised  Regulations  of  Ontario  under 
the  Provincial  Offences  Act.  The  procedure  governing  an  appeal  of 
a  proceeding  that  had  been  commenced  under  Part  II  will  also  be 

governed  by  the  Rules  Of  Practice  and  Procedure  On  Appeals  In  The 
District  Courts  and  the  Provincial  Courts  (Criminal  Division)  Under 
Section  99  Of  The  Act.  These  Rules  are  found  in  Regulation  819  of 
the  Revised  Regulations  of  Ontario  under  the  Provincial  Offences 


Act.  The  reason  these  Regulations  apply  to  Part  I,  II  and  III 
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appeals  is  because  of  the  definition  of  rules  in  clause  92(d)  and 
for  example,  in  the  case  of  Part  I  and  II  appeals,  subsection 
118(1 )  directs  that  the  appeal  shall  be  to  the  Provincial  Court 
(Criminal  Division )  of  the  county  or  district  in  which  the  decision 
being  appealed  from  was  made.  To  like  effect,  in  the  case  of  Part 
III  appeals,  is  subsection  99(2 )  of  the  Act. 

In  a  nutshell,  subsection  118(1 )  declares  who  may  appeal  and 
where  the  appeal  is  to  be  brought.  In  short,  the  defendant  or  the 
prosecutor  or  the  Attorney  General  is  entitled  to  appeal. 
Regardless  of  who  appeals,  the  appeal  is  brought  in  the  Provincial 
Court  (Criminal  Division) .  Since  it  is  possible,  although  uncommon, 
that  the  decision  being  appealed  from  was  rendered  by  a  judge  of 
the  Provincial  Court  (Criminal  Division)  because  such  a  judge  is 
entitled  to  preside  at  a  provincial  offences  court  trial. 
Accordingly ,  the  somewhat  anomalous  situation  may  arise  from  time 
to  time  whereby  one  provincial  judge  presides  at  the  appeal  of  a 
decision  of  a  fellow  judge. 

/Is  noted  above  in  the  discussion  of  subsection  1(1 )  of  the  Act, 
the  word  "prosecutor"  was  defined  as  meaning  the  Attorney  General 
or,  where  the  Attorney  General  does  not  intervene ,  the  person  who 
issues  a  certificate  or  lays  an  information .  A  defendant  will  have 
no  reason  to  appeal  an  acquittal ,  just  as  ordinarily  the  prosecutor 
will  have  no  reason  to  appeal  a  conviction .  Either  may  wish  to 
appeal  the  sentence  that  was  imposed  following  conviction .  The 
Attorney  General  is  entitled  to  appeal  independently  of  the 
prosecutor's  wishes.  Circumstances  may  exist  from  time  to  time 
where  the  Attorney  General,  but  not  the  prosecutor ,  may  find  it 
appropriate  to  appeal  and  will  do  so  by  his  agent. 

A  notice  of  appeal  is  really  an  application  for  an  appeal. 
Subsection  118(2 )  provides  that  the  form  that  the  notice  of  appeal 
shall  take  is  the  prescribed  form  which  is  found  in  Regulation  820. 
Rule  7  of  Regulation  820  provides  that  a  notice  of  appeal  shall  be 
in  form  201.  The  notice  of  appeal  must  state  the  reasons  why  the 
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appeal  is  taken.  This  subsection  also  provides  that  the  notice  of 

appeal  shall  be  filed  with  the  clerk  of  the  Provincial  Court 

(Criminal  Division  J  within  fifteen  days  after  the  making  of  the 
decision  appealed  from  in  accordance  with  the  rules.  Should 

circumstances  arise  where  more  than  fifteen  days  have  elapsed  from 
the  making  of  the  decision  appealed  from,  it  would  be  necessary  to 
resort  to  section  85,  which  empowers  the  court  in  which  the 

proceeding  is  conducted  to  extend  any  time  prescribed  by  the  Act  or 
the  regulations ,  except  the  time  prescribed  for  commencing  or 
recommencing  proceedings .  To  extend  time  to  file  a  notice  of 
appeal,  an  apphcacion  would  be  commenced  in  the  Provincial  Court 
(Criminal  Division)  in  accordance  with  the  rule  13  of  Regulation 
820.  It  is  important  to  adhere  quite  closely  to  the  requirements  of 
the  Rules,  since  failure  to  do  so  may  go  to  the  jurisdiction  of  the 
Provincial  Court  (Criminal  Division)  to  deal  with  the  application 
and  to  grant  the  relief  being  sought  (see  R.  v .  Schneiderman ,  on 
unreported  decision  of  Mr.  Justice  Sutherland  released  April  2, 

138k). 

After  the  appellant  completes  the  notice  of  appeal  prescribed  in 
Regulation  820  and  files  it  with  the  clerk  of  the  Provincial  Court 
(Criminal  Division)  within  15  days  after  the  making  of  the  decision 
appealed  from,  subrule  3(1 )  of  the  Rules  requires  the  clerk  to  set  a 
day  and  time  for  the  hearing  of  the  appeal  and  subsection  118(3 )  of 
the  Act  compels  the  clerk,  as  soon  as  practicable,  to  give  a  notice 
to  the  defendant  and  prosecutor  of  the  time  and  place  of  the 
hearing  of  the  appeal.  Section  87  of  the  Act  governs  the  method  by 
which  the  notice  of  the  time  and  place  of  the  hearing  of  an  appeal 
may  be  given.  The  clerk  will  usually  mail  the  notice  of  time  and 
place  of  hearing  of  appeal  to  the  appellant.  Subrule  3(k)  of  the 
Rules  provides  that  the  day  set  by  the  clerk  for  the  hearing  of  the 
appeal  must  be  at  least  7  days  after  the  date  upon  which  notice  of 
the  time  and  place  of  the  hearing  is  given.  Rule  5  provides  that  a 
notice  or  document  given  or  delivered  by  mail  shall,  unless  the 
contrary  is  shown,  be  deemed  to  be  given  or  delivered  on  the 
seventh  day  following  the  day  on  which  it  was  mailed. 
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Section  119  Conduct  Of  Appeal 


Conduct  i  JO. — (l)  Upon  an  appeal,  the  court  shall  give  the  parties 

of appeai  opportunity  to  be  heard  for  the  purpose  of  determining 

the  issues  and  may,  where  the  circumstances  warrant  it, 
make  such  inquiries  as  are  necessary  to  ensure  that  the 
issues  are  fully  and  effectively  defined. 

Review  (2)  An  appeal  shall  be  conducted  by  means  of  a  review 

in  the  provincial  court  (criminal  division)  of  the  county  or 
district  in  which  the  adjudication  was  made. 

Evidence  (3)  In  determining  a  review,  the  court  may, 

(a)  hear  or  rehear  the  recorded  evidence  or  any  part 
thereof  and  may  require  any  party  to  provide  a 
transcript  of  the  evidence,  or  any  part  thereof,  or 
to  produce  any  further  exhibit  ; 

( b )  receive  the  evidence  of  any  witness  whether  or  not 
the  witness  gave  evidence  at  the  trial; 

(c)  require  the  justice  presiding  at  the  trial  to  report 
in  writing  on  any  matter  specified  in  the  request ;  or 

(d)  receive  and  act  upon  statements  of  agreed  facts  or 
admissions.  R.S.O.  1980,  c.  400,  s.  119. 


This  section  governs  the  conduct  of  the  appeal  itself.  The 
court  will  give  the  parties  an  opportunity  to  be  heard  for  the 
purpose  of  enabling  the  court  to  determine  the  issues.  The  court  is 
also  permitted ,  where  the  circumstances  warrant,  to  make  such 
inquiries  as  are  necessary  to  ensure  that  the  issues  are  fully  and 
effectively  defined.  In  short,  considerable  leeway  is  afforded  to 

the  court  to  ensure  that  the  appeal  will  be  decided  on  the  merits 
In  this  regard,  it  will  be  helpful  to  keep  in  mind  the  fact  that  the 
Ontario  Court  of  Appeal  adopted  the  following  quotation  from  Regina 
v.  Jamieson  (1981),  6k  c .  c .  c .  (2d) 550  in  Regina  v.  Stephenson  (198k) , 
13  c.c.c.  (3d)112,  namely: 


The  Provincial  Offences  Act  was  intended  to  establish  a  speedy, 
effecient  and  convenient  method  of  dealing  with  offences  under 
Acts  of  the  Legislature  and  under  Regulations  or  by-laws  made 
under  the  authority  of  an  Act  of  the  Legislature.  The  Courts 
which  heard  these  matters  are  given  a  wide  discretion  as  to 
how  they  may  proceed. . .  .  The  Provincial  Offences  Act  is  not 
intended  as  a  trap  for  the  unskilled  or  unwary  but  rather,  as 
already  stated,  as  an  inexpensive  and  efficient  way  of  dealing 
with,  for  the  most  part,  minor  offences. 
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Of  particular  relevance  here  is  the  guidance  offered  by  ' the 
Stephenson  decision,  inasmuch  as  the  Ontario  Court  of  Appeal  has 
directed  that: 


"Provincial  courts  must  be  careful  not  to  surround  on  their  own 
motion  this  comparatively  new  legislation  with  unnecessary 
formalities  and  procedures  which  would  frustrate  the  purpose  of 
s.  119  and  indeed  of  the  Act,  which  is  to  ensure  that  the 
issues  are  fully,  effectively  and  as  simply  as  possible  defined 
and  heard.  An  accused  should  not  be  left  with  a  justifiable 
sense  of  grievance  that  his  case  has  not  been  fully  and  fairly 
heard  because  of  some  hidden  unsatisfied  technical  formality 
that  can  have  no  real  bearing  on  the  result". 

Unlike  section  103  of  the  Act  which  specifically  states  the 
powers  of  the  appeal  court  in  Part  III  appeals,  there  is  no 
equivalent  provision  applicable  to  Part  I  and  II  appeals.  It  is 
submitted  that  the  overiding  ground  governing  such  appeals  will  be 
a  consideration  by  the  appeal  court  of  whether  the  court  from  which 
the  decision  was  appealed  from  could  have  reached  that  decision 
acting  judicially .  The  onus  is  upon  the  appellant  to  demonstrate 
that  the  decision  was  not  made  in  a  proper  judicial  manner,  and 
the  appellant  may  find  it  helpful  to  direct  the  appeal  court's 
consideration  to  such  matters  as  whether  the  decision  appealed 
from : 


1.  is  unreasonable  or  cannot  be  supported  by  the  evidence; 

2.  should  be  set  aside  on  the  ground  of  a  wrong  decision  on 
a  question  or  law  occasioning  a  substantial  wrong  or 
miscarriage  of  justice;  or 

3.  on  any  ground,  there  was  a  miscarriage  of  justice. 


The  test  is  not  whether  the  appeal  court  has  a  reasonable 
doubt  about  the  correctness  of  the  conviction  or  dismissal ,  or  is 
even  satisfied  that  it  is  wrong,  but  instead  the  test  is  whether  it 
was  possible  to  reach  that  decision  judicially .  A  good  starting 
point  might  be  to  ask  the  question  whether  there  was  a  rational 
basis  for  the  making  of  the  decision  appealed  from.  In  other 
words,  the  appeal  court  can  set  aside  the  trial  judge's  findings  if 
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the  evidence  on  which  they  are  based  is  such  that  no  reasonable 
trier  of  fact  could  possibly  have  made  those  findings  if  he  were 

acting  judicially . 

A  finding  of  fact  by  a  trial  judge  can  only  be  overturned  if 
there  is  an  entire  absence  of  evidence  to  support  it,  which  raises  a 
question  of  law  or  if,  notwithstanding  that  there  is  some  evidence 
concerning  the  finding,  it  is  nonetheless  unreasonable  and 
incapable  of  being  supported  by  the  evidence .  The  reason  offered 

for  this  is  that  an  appeal  court  will  not  interpret  evidence 

differently  and  thereby  substitute  its  opinion  for  that  of  the  trial 
judge.  An  appeal  court  will  not  interfere  with  findings  of 

credibility  made  by  a  trial  judge  unless  the  appeal  court  is 
satisfied  that  the  basis  for  the  finding  of  credibility  is  so  tenuous 
chat  it  would  be  unreasonable  to  base  a  conviction  on  such  finding. 

The  appeal  itself  involves  a  review  by  the  provincial  judge  of 
the  proceedings  from  which  the  appeal  was  taken.  Subsection 
113(3 )  permits  the  court : 

(aj  to  hear  or  rehear  the  recorded  evidence  or  any  part 

thereof  and  may  require  any  party  to  provide  a  transcript 
of  the  evidence,  or  any  part  thereof,  or  to  produce  any 
further  exhibit; 

(b)  receive  the  evidence  of  any  witness  whether  or  not  the 
witness  gave  evidence  at  the  trial ; 

(c)  require  the  justice  presiding  at  the  trial  to  report  in 

writing  on  any  matter  specified  in  the  request;  or 

(d)  receive  and  act  upon  statements  of  agreed  facts  or 
admissions . 

With  respect  to  item  (b)  above,  the  appeal  court  is  not  likely 
to  allow  evidence  of  a  witness  to  be  heard  as  a  matter  of  course  if 
that  evidence  would  have  been  available  at  trial  upon  the  use  of 
reasonable  diligence  by  the  appellant.  To  routinely  allow  such 
evidence  would  make  it  attractive  for  the  prosecutor  or  defendant , 
as  the  case  may  be,  to  withold  evidence  from  the  trial  court 

thereby  depriving  the  trial  court  of  all  the  available  relevant 
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evidence  that  could  be  tendered ,  notwithstanding  that  the  existence 
of  that  evidence  was  known  at  the  time  of  the  trial.  For  an 
interpretation  of  s.  113(3)  and  (6)  see  R_.  v.  Stephenson,  at  page 
115,  where  Associate  Chief  Justice  MacKinnon  stated: 


It  is  clear  from  a  reading  of  that  section  that  the  judge  on  an 
appeal  does  have  the  discretion  to  hear  viva  voce  evidence 
from  a  witness  whether  or  not  the  witness  gave  evidence  at  the 
trial.  Further...  there  is  no  requirement  in  the  section  nor  in 
the  rules  passed  under  the  Act  for  the  parties  to  serve  and 
file  a  notice  of  motion  prior  to  the  appeal,  expressing  the  wish 
or  intention  to  call  additional  evidence . 


Section  121  -  Powers  Of  Court  On  Appeal 

121. — (1)  Upon  an  appeal,  the  court  may  affirm,  reverse 
or  vary  the  decision  appealed  from  or  where,  in  the  opinion 
of  the  court,  it  is  necessary  to  do  so  to  satisfy  the  ends  of 
justice,  direct  a  new  trial. 

(2)  Where  the  court  directs  a  new  trial,  it  shall  be  held  in 
the  provincial  offences  court  presided  over  by  a  justice  other 
than  the  justice  who  tried  the  defendant  in  the  first  instance, 
but  the  appeal  court  may,  with  the  consent  of  the  parties  to 
the  appeal,  direct  that  the  new  trial  be  held  before  the 
justice  who  tried  the  defendant  in  the  first  instance  or  before 
the  judge  who  directs  the  new  trial. 

(3)  Upon  an  appeal,  the  court  may  make  an  order  under  Costs 
section  61  for  the  payment  of  costs  incurred  on  the  appeal, 
and  subsection  (3)  thereof  applies  to  the  order  in  the  same 
manner  as  to  an  order  of  a  provincial  offences  court.  R.S.O. 

1980,  c.  400,  s.  121. 

Subsection  121(1)  sets  out  the  relief  which  the  court  hearing 
the  appeal  can  grant.  The  court  may  affirm,  reverse  or  vary  the 
decision  appealed  from.  In  addition,  the  court  can  direct  a  new 
trial  where,  in  the  opinion  of  the  court,  it  is  necessary  to  do  so  to 
satisfy  the  ends  of  justice. 


Affirming  the  decision  appealed  from  involves  dismissing  the 
appeal.  Reversing  the  decision  appealed  from  involves  allowing  the 
appeal  and  entering  the  opposite  finding  from  the  decision  made  by 
the  trial  court.  On  an  appeal  from  conviction,  entering  an 


Powers  of 
court  on 
appeal 


New  trial 
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acquittal  would  have  the  effect  of  nullifying  any  sentence  and 
would  require  the  return  of  any  fine  to  the  appellant,  if  this  had 
been  the  sentence  at  trial.  For  example,  if  the  finding  at  trial 
was  one  of  guilty,  allowing  the  appeal  involves  entering  a  finding 
of  not  guilty. 


The  court  will  hear  the  submissions  of  the  appellant  first  as 
to  whether  there  were  any  errors  which  can  be  demonstrated  in  the 
decision  appealed  from.  For  example,  if  there  is  a  total  absence  of 
an  evidentiary  foundation  for  a  finding  which  the  trial  court  made, 
there  would  be  an  error  of  law  and,  if  the  error  was  material  :o 
the  decision  of  the  trial  court,  the  court  would  reverse  the 
decision.  Another  example  would  be  where  the  trial  court  made  a 
ruling  on  the  admissibility  of  evidence  which  was  incorrect  and  the 
ruling  had  a  material  impact  upon  the  foundation  of  the  decision  of 
the  trial  court.  Refusing  a  request  for  an  adjournment  where  a 
witness,  who  had  been  properly  subpoenaed ,  has  failed  to  appear 
may  well  be  an  example  of  a  case  where  the  discretion  of  the  trial 
court  to  grant  adjournments,  pursuant  to  subsection  50(1),  was  not 
exercised  judicially ,  thereby  necessitating  the  reversing  of  the 
decision  appealed  from  or  perhaps  hearing  the  evidence  of  that 
witness  pursuant  to  clause  119(3)  (b) . 

Varying  the  decision  appealed  from  will  always  involve  a 
sentence  appeal.  The  fitness  of  the  sentence  is  primarily  what  the 
court  hearing  the  appeal  will  consider.  If  the  court  finds  that  the 
sentence  imposed  at  trial  is  not  a  fit  sentence,  it  will  vary  the 
sentence  to  one  which  is  fit.  The  question  of  what  is  a  fit 

sentence  involves  a  consideration  of  the  facts  which  constituted  the 
offence,  the  character  of  the  offender,  and  the  usual  range  of 

sentence  has  been  for  similar  situations.  By  keeping  track  of  what 
other  courts  have  imposed  by  way  of  sentences  for  parking 
infractions,  one  may  be  able  to  distinguish  between  a  sentence 

which  is  fit  and  one  that  is  not  fit.  It  is  worth  noting  the 
decision  of  the  Supreme  Court  of  Canada  in  R_.  v.  Hill  (No.  2) 

(1975),  25  c.  c.  c.  (2d) 6,  to  the  effect  that  the  power  to  vary  a 
sentence  includes  the  power  to  raise  it,  regardless  of  whether  the 
Crown  appealed  the  sentence. 
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The  appeal  court  might  decide  to  direct  a  new  trial  where, 

for  example,  a  trial  was  held  in  the  absence  of  the  defendant ,  the 

defendant  was  convicted ,  and  the  defendant  has  satisfied  the 

appellate  court  that  he  should  be  given  an  opportunity  to  defend 
himself  notwithstanding  his  failing  to  appear  at  his  trial  for 

reasons  that  were  out  of  his  control,  such  as  sudden  sickness. 
Being  able  to  demonstrate  to  the  appellate  court  that  there  is  an 
arguable  defence  to  the  charge  is  an  illustration  of  a  situation 
where  the  ends  of  justice  may  be  satisfied  only  by  directing  a  new 
trial. 


Subsection  121(2)  of  the  Act  establishes  the  general  rule  that 
where  a  new  trial  is  ordered,  it  is  to  be  presided  over  by  a 
justice  other  than  the  justice  who  tried  the  defendant  in  the  first 
instance .  Provided  that  the  consent  of  the  parties  exists,  this 
subsection  permits  the  appellate  court  to  override  the  general  rule, 
so  that  the  new  trial  will  either  be  held  before  the  justice  that 
tried  the  defendant  in  the  first  instance  or  before  the  judge  who 
directs  the  new  trial. 

The  order  for  the  payment  of  costs  incurred  on  the  appeal 
which  subsection  121(3)  permits,  but  does  not  require  the  appellate 
court  to  make,  applies  exclusively  to  costs  incurred  in  respect  of 
fees  and  expenses  reasonably  incurred  by  or  on  behalf  of  the 
witnesses  not  exceeding  the  maximum  fixed  by  subsection  2(1)  of 
Regulation  815  under  the  Act. 


Section  122  -  Appeal  To  Court  Of  Appeal 


122. — (1)  An  appeal  lies  from  the  judgment  of  the  courfof0 
provincial  court  (criminal  division)  to  the  Court  of  Appeal,  Appeal 
with  leave  of  a  justice  of  appeal,  on  special  grounds,  upon 
any  question  of  law  alone  in  accordance  with  the  rules  made 
under  section  12d. 

(2)  No  leave  to  appeal  shall  be  granted  under  subsection  (1) 
unle-s  the  justice  of  appeal  considers  that  in  the  particular 
circumstances  of  the  case  it  is  essential  in  the  public  inter¬ 
est  or  for  the  due  administration  of  justice  that  leave  be 
granted. 
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In  order  to  appeal  a  judgment  of  the  Provincial  Court 
(Criminal  Division)  rendered  upon  an  appeal  under  section  118  of 
the  Act  to  the  Court  of  Appeal,  permission  of  a  justice  of  the  Court 
of  Appeal  is  required.  A  justice  of  the  Court  of  Appeal  will  only 
grant  permission  (leave)  to  appeal  on  special  grounds  which  are  set 
out  in  subsection  122(2),  namely  that  in  the  particular 
circumstances  of  the  case  it  is  essential  in  the  public  interest  or 
for  the  due  administration  of  justice  that  leave  be  granted.  Public 
interest  means  something  m  which  the  public  has  some  vital  interest 
which  affects  the  public  in  either  a  pecuniary  or  personal  sense. 
The  due  administration  of  justice  refers  to  the  proper  administration 
of  the  law.  Note  that  subsection  122(3)  provides  that  the  decision 
of  the  justice  is  final. 

The  ground  of  appeal  must  involve  a  question  of  law  alone. 

A  wrong  decision  on  a  question  of  law  involves  decisions  on  the 
admissibility  of  evidence ,  the  onus  of  proof,  the  availability  or 
nature  of  defences ,  and  the  construction  of  the  statute  or  by-law 
under  consideration .  If  a  justice  rules  that  there  is  no  evidence 
on  a  particular  point,  that  decision  raises  a  question  of  law.  A 
directed  verdict  involves  a  finding  of  no  evidence  in  at  least  one 
essential  element  of  the  charge,  and  therefore  raises  a  question  of 
law  alone.  A  reasonable  doubt  based  upon  conjecture  rather  than 
evidence,  in  that  there  was  no  evidence  to  support  the  reasonable 
doubt,  raises  a  question  of  law.  If  a  trial  justice  fails  to  draw 
the  correct  legal  inference  from  facts  found  by  him  or  her,  a 
question  of  law  arises.  If  guilt  depends  upon  the  legal  effect  of 
facts  found,  questions  of  law  are  raised.  If  a  finding  of  fact  is 
influenced  by  an  incorrect  appreciation  of  the  law,  then  a  question 
of  law  arises.  Note  that  the  credibility  of  a  witness  is  a  question 
of  fact.  Whether  a  certain  class  of  conduct  falls  within  an 
offence-creating  provision  gives  rise  to  a  question  of  law.  If  the 
question  sought  to  be  raised  can  be  answered  without  reference  to 
the  facts  of  the  particular  case,  it  would  likely  be  a  question  of 
law  that  has  been  raised. 
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Reference  must  be  made  to  Regulation  818  under  the  Act  which 
contains  the  Rules  of  Practice  and  Procedure  on  Appeals  in  the 
Court  of  Appeal  under  The  Provincial  Offences  Act.  Subrule  6 
provides  that  an  applicant  for  leave  to  appeal  shall  give  notice  of 
motion  within  15  days  after  the  date  of  the  judgment  sought  to  be 
appealed  from.  These  Rules  are  far  more  technical  than  those 
applicable  to  appeals  m  the  Provincial  Court  ( Criminal  Division) 
and  must  be  strictly  adhered  to. 

Although  not  expressly  provided  for  m  the  Provincial  Offences 
Act,  an  appeal,  with  leave,  lies  to  the  Supreme  Court  of  Canada 
from,  a  decision  of  our  Court  of  Appeal  pursuant  to  the  federal 
Supreme  Court  Act.  Since  subsection  122 (k)  provides  that  no  appeal 
or  review  lies  from  a  decision  on  a  motion  for  leave  to  appeal 
under  subsection  122(1),  it  follows  that  the  decision  from  which 
leave  to  appeal  to  the  Court  of  Appeal  is  sought  is  final  where 
leave  to  appeal  is  refused. 
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PART  IX 


COMMENCEMENT  AND  TRANSITION 


Sections  lk6  to  lk9 .  Application  of  POA  Part  ll 


146. — (1)  This  Act,  except  Parts  I  and  II,  applies  to  APPlication 
offences  in  respect  of  which  proceedings  are  commenced  after 
the  31st  day  of  March,  198U. 

(2)  Part  I  applies  to  offences  occurring  after  the  31st  dav  of  Ifl,m 

March,  1980.  ljrl1 

(3)  Part  II  applies  to  offences  occurring  after  that  Part  comes  I,lin’ 

into  force.  R.S.O.  1980,  c.  400,  s.  146.  r‘‘rl  11 


14  7.  Part  II  does  not  come  into  force  until  a  day  to  be  named  ^™'iHn 
by  proclamation  of  the  Lieutenant  Gc'vernor.  R.S.O.  1980, 
c.  400,  s.  147. 

1  -IS.  The  Summary  Convictions  Act,  being  chapter  450  of  the  -'ppi'caiion 
Re\  ised  Statutes  of  Ontario,  1970,  continues  to  appiv  in  respect  of  rso  iqto 
offences  to  which  this  Act  does  not  apply  under  section  c  450 
146.  R.S.O.  1980,  c.  400,  s.  148. 

Ik 9.  The  Summary  Convictions  Act,  being  chapter  k50 
of  the  Revised  Statutes  of  Ontario,  1970,  continues  to 
apply  in  respect  of  parking  infractions  as  defined  in 
section  lk  until  Part  II  comes  into  force  or,  in  the  case 
of  parking  infractions  under  municipal  by-laws,  until 
Part  II  applies  in  the  municipality" . 


These  four  sections  may  conveniently  be  discussed  together , 
since  they  are  closely  inter-related  in  setting  forth  the  manner  in 
which  Part  II  will  become  applicable  to  parking  infractions  under 
both  provincial  legislation  and  the  by-laws  of  the  several  hundred 
municipalities  in  the  Province . 

Subsection  lkS(l)  sets  out  the  general  rule  that,  except  for 
Parts  I  and  II,  the  Provincial  Offences  Act  has  applied  to  all 
offences  in  respect  of  which  proceedings  were  commenced  after 
March  31,  1980.  Accordingly ,  Part  III  of  the  Act  has  been 

available  since  that  date  for  the  commencement  of  proceedings  in 
respect  of  any  provincial  offence,  including  parking  infractions . 
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This  fact  was  recognized  by  the  Ontario  Court  of  Appeal  in  the 
unreported  case  of  P.  v  Cornell  (1983),  in  which  it  was  decided 
that  either  the  procedures  under  the  Summary  Convictions  Act  or 
Part  III  of  the  POA  could  be  used  to  commence  a  prosecution  in 
respect  of  parking  infractions.  However,  because  service  by 
regular  mail  is  not  generally  available  under  Part  III  of  the  POA, 
and  because  there  is  no  provision  authorizing  payment  out-of-court , 
Part  III  has  been  used  very  rarely.  Until  Part  II  of  the  Act 

becomes  applicable  to  a  municipality's  parking  by-laws,  it  will 
usually  be  more  advantageous  to  continue  to  use  the  procedures 

under  the  Summary  Convictions  Act. 

Subsection  116(3 )  states  that  Part  II  applies  to  offences  which 
occur  after  Part  II  comes  into  force.  Because  of  the  requirement 
that  the  PIN  be  served  "at  the  time  of  the  alleged  infraction" , 

pursuant  to  subsections  16(3)  and  16  (k) ,  it  is  of  course  not 

possible  for  the  issuing  provincial  offences  officer  to  serve  the 

operator  or  owner  a  day  after,  or  even  several  hours  after,  the 

alleged  infraction  has  occurred .  Therefore ,  for  offences  which 

occur  prior  to  the  date  on  which  Part  II  comes  into  force  in  a 

Municipality ,  proceedings  will  have  to  be  commenced  under  the 

Summary  Convictions  Act  (or  possibly  under  Part  III  of  the  POA). 

Accordingly ,  for  a  period  the  two  different  types  of  procedure 
will  be  operating  simultaneously ,  until  all  proceedings  under  the 

Summary  Convictions  Act  are  ultimately  disposed  of,  either  by 

conviction ,  dismissal,  or  withdrawal .  In  fact,  because  of  the 

delays  arising  from  the  need  to  serve  summonses  under  the  Summary 
Convictions  Act,  it  is  likely  that  many  trials  requested  under  Part 
II  will  be  held  before  trials  under  the  old  procedures  arising  from 
infractions  which  occurred  long  before  Part  II  came  into  force  in 
the  municipality . 

Section  1U7  states  that  Part  II  does  not  come  into  force  until  a 
day  to  be  named  by  proclamation  of  the  Lieutenant  Governor .  The 
date  which  has  been  proposed  for  proclamation  is  September  1,  1987. 
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Therefore,  as  of  that  date,  Part  II  will  apply  immediately  to  all 
parking  infractions  which  are  contained  in  statutes  such  as  the 
Highway  Traffic  Act,  or  m  regulations  made  under  such  statutes. 
By  virtue  of  section  15,  which  is  discussed  above,  Part  II  will  not 
apply  to  parking  infractions  under  municipal  by-laws  until  a  date 
two  years  after  September  1,  1987,  unless  a  municipality  has  passed 
a  by-law  declaring  that  Part  II  applies  on  an  earlier  date,  and 
has  obtained  the  approval  of  the  Lieutenant  Governor  in  Council. 

Section  118  confirms  that  the  Summary  Convictions  Act  will 
continue  to  apply  to  all  offences,  including  parking  infractions ,  to 
which  the  POA  does  not  apply  pursuant  to  section  116.  In  essence, 
this  means  that  the  Summary  Convictions  Act  will  apply  to  all 
parking  infractions  occurring  before  Part  II  comes  into  force  in  a 
municipality ,  although ,  as  noted  above,  this  provision  does  not 
exclude  the  application  of  Part  III  of  the  POA  to  such  offences. 

Section  119  was  added  to  the  Act  in  1983  to  clarify  the 
intention  chac,  even  though  Part  III  of  the  POA  has  applied  to 
parking  infractions  since  1980,  this  did  not  exclude  the  continuing 
applicability  of  the  Summary  Convictions  Act,  which,  as  noted 
above,  has  certain  advantages  in  comparison  with  the  Part  III 
procedures,  where  parking  infractions  are  concerned . 

Section  119  was  further  amended  in  1986  to  make  it  clear  that 
the  Summary  Convictions  Act  will  not  cease  to  apply  to  all  parking 
infractions  as  of  the  date  when  Part  II  comes  into  force,  that  is, 
September  1,  1987,  but  will  continue  to  apply  to  parking  infractions 
under  municipal  by-laws  until  Part  II  applies  in  the  municipality . 
/Is  noted  above,  this  will  either  be  September  1,  1989,  or  an  earlier 
date,  if  the  appropriate  by-law  has  been  passed  by  the 
municipality  and  approved  under  subsection  15(2). 
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(416)  965-2021 


Pursuant  to  subsection  1(2)  of  the  Provincial  Offences 
Act.  R.S.O.  1980 ,  c.400,  I  hereby  designate, 

all  persons  who  are  appointed  as  municipal 
law  enforcement  officers  under  section  70 
of  the  Police  Act.  R.S.O.  1980,  c.381, 
as  Provincial  Offences  Officers  for  the  purposes  of  all 
parking  infractions  (within  the  meaning  of  Part  II  of 
the  Provincial  Offences  Act^  under  by-laws  of  the 
municipality. 
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Employees  of  Municipalities 
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General 


25  Grosveno'  St'ee- 
Toronto  Ontauo 
M7A  1V6 
416  966-2021 


Pursuant  to  subsection  1(2)  of  the  Provincial 
Offences  Act,  R.S.O.  1980,  c.400,  I  hereby 
designate  all  employees  of  municipalities  and 
boards  of  commissioners  of  police  whose  duties 
include  the  enforcement  of  by-laws,  as  Provincial 
Offences  Officers  for  the  purposes  of  all  by-law 
offences . 

Dated  at  Toronto  this  30th  day  of  July,  1984. 


Pursuant  to  subsection  2  of  section  1  of  The 
Provincial  Offences  Act,  1979,  being  chapter  4, 

I  hereby  designate  all  persons  who  are  employed 
by  a  University  and  appointed  as  special 
constables  under  section  67  of  The  Police  Act, 
R.S.O.  1970,  chapter  351,  as  Provincial  Offences 
Officers  for  the  purposes  of  all  offences. 

Dated  at  Toronto  this  14th  day  of  March,  1980. 


SOLICITOR 


C  -  k 


Civilian  Member, 
of  Police  Forcer 


:.c-  0*  I'.f 
■  'jler 


Ministry  of  the 

Solicitor 

General 


'.‘rj  G'osvenor  Si" 
Toronto  Ontario 
f/7A  1Y6 
41C '965-2021 


Pursuant  to  subsection  2  of  section  1  of  The 
Provincial  Offences  Act,  1979,  being  chapter  4 , 

I  hereby  designate  all  civilian  members  of 
police  forces  who  are  appointed  as  special 
constables  under  section  67  of  The  Police  Act, 
R.S.O.  1970,  chapter  351,  as  Provincial  Offences 
Officers  for  the  purposes  of  all  offences. 

Dated  at  Toronto  this  20th  day  of  February,  1980 


c  -  5 


Police  Cadets 


:e  o'  I'-.e 
■sier 


Ministry  of  the 

Solicitor 

General 


~L  Grcsvenor  G' ' c 
7 c'cnio  Onlaio 
f/7A  1V6 
tfiO.  9G5-2021 


Pursuant  to  subsection  2  of  section  1  of  The 
Provincial  Offences  Act,  1979 ,  being  chapter  4, 

I  hereby  designate  all  persons  who  are 
appointed  as  police  cadets  under  section  71 
of  The  Police  Actf  R.S.O.  1970,  chapter  351, 
as  Provincial  Offences  Officers  for  the 
purposes  of  all  offences. 

Dated  at  Toronto  this  20th  day  of  February,  19R0 


SOLICITOR  GENERAL 


m 


C  -  6 


Ontario 


Office  of  the 

Ministry  of 

25  Grosvenor  Street 

Minister 

the  Solicitor 

Toronto.  Ontario 

General 

M7A 1Y6 

Bureau  du 

Ministdre  du 

25.  Rue  Grosvenor 

ministre 

Solliciteur 

Toronto  (Ontario) 

g6n6ral 

M7A 1Y6 

Persons  Appointed  as  Municipal  Law 
Enforcement  Officers 


Telephone  /Telephone 
(416)  965-2021 


Pursuant  to  subsection  1(2)  of  the  Provincial  Offences 
Act.  R.S.O.  1980,  c. 400,  I  hereby  designate, 

all  persons  who  are  appointed  as  municipal 
law  enforcement  officers  under  section  70 
of  the  Police  Act.  R.S.O.  1980,  c.381, 
as  Provincial  Offences  Officers  for  the  purposes  of  all 
parking  infractions  (within  the  meaning  of  Part  II  of 
the  Provincial  Offences  Act)  under  by-laws  of  the 
municipality. 


Ken  Keyes  v 
Solicitor  General 


APPENDIX  2 


FORMS 


D  -  1 


PROVINCIAL  OFFENCES  ACT 
O.  lie,*.  428/87. 

Parking  Infractions. 

Mailt — July  16th,  1987. 

Filed  —  July  -Mil,  1987. 


REGULATION  MADE  UNDER  THE 
PROVINCIAL  OFFENCES  ACT 

PARKING  INFRACTIONS 

1.  A  certificate  of  parking  infraction  shall  be  in  Form  P-101.  O  Reg.  478/87,  s.  1. 

2.  A  parking  infraction  nolire  shall  be  in  Form  P-102.  O,  Reg.  428/87,  s.  2. 

3.  A  notice  of  trial  under  Part  11  of  the  Act  shall  be  in  Form  104  of  Regulation  817  of  Revised  Regulation-. ..! 
Ontario,  1980.  O.  Reg.  428/87,  s.  3. 

4.  Forms  referred  to  in  this  Regulation  may  be  in  French  or  English  or  in  French  and  English.  O  Reg 
4  2s/h7,  s.  4 

5.  A  certificate  of  parking  infraction  or  a  parking  infraction  notice, 

la)  may  set  out  more  than  one  infraction  so  long  as  the  infraction  with  which  a  person  is  charged  is  clearU 
indicated  on  the  certificate  or  notice  by  a  check-mark,  an  "x”,  a  punch  hole  or  other  means, 

(l>)  may  set  out  information  related  to  the  voluntary  payment  of  penalties  under  by-laws  passed  under  an 
Act  that  authorizes  such  by-laws.  O.  Reg.  428/87,  s.  5. 

6.  The  words  or  expressions  set  out  in  Column  1  of  a  Schedule  may  be  used  in  a  certificate  of  parking 
infraction  or  parking  infraction  notice  to  designate  the  offence  described  in  the  provision  set  out  opposite  thereto 
in  Column  2  of  the  Schedule  under  the  Act  or  regulation  set  out  in  the  heading  to  the  Schedule.  O.  Reg  42  8/87, 
s.  6. 


7.  This  Regulation  comes  into  force  on  the  day  that  Part  II  of  the  Act  tomes  into  force. 


-1252 


D  -  2 

THE  ONTARIO  GAZETTE  O.  Rc«.  4. 


CERTIFICATE  OF  PARKING  INFRACTION 
PROCESVERBAL  D'INFHACTION  OE  STATlONNEMENT 

Form/Formule  P-101 


Provincial  Offences  Court 
Province  ol  Ontario 

Cour  dei  infractions  provinciales 
Province  de  l  Onuno 


Provincial  OHences  Act 
Loi  sur  lei  inlructiom  provinciales 

000001 


IT  IS  ALLEGED  THAT  ON  THE  DATE  SHOWN  THE  OWNER  (OR 
OPERATOR)  OF  THE  VEHICLE  UPON  WHICH  WAS  DISPLAYED 
THE  NUMBER  PLATE  DESCRIBED  BELOW  COMMITTED 
THE  FOLLOWING  PARKING  INFRACTION: 

IL  EST  PRETENDU  QU'A  LA  DATE  INDIQUEE  LE  PROPRIETAIRE 
|OU  L'UTILISATEUR)  DU  VEHICULE  £UR  LEQUEL  ETAIT  APPOS^E 
LA  PLAQUE  DTMMATRICULATION  DECRITE  CI-DESSOUS  A  COMMIS 
L'INF RACT ION  OE  STATlONNEMENT  SUIVANTE: 


Date:  _  Time:  _ 

Heurei: 

At:  _ 

Lieu: 

Plate  Number:  _  Province:  _ 

Plaque  d'tmmatricuieuon: 

Olfence:  _  Set  Fine:  _ 

Infraction:  Amende  determines: 


I  believe  from  my  personal  know¬ 
ledge  and  certify  that  the  parking 
infraction  described  above  was 
committed  and  that  I: 

A.  served  a  parking  infraction 
nonce  on  the  owner  of  tne 
vehicle  identified  therein  by 
affixing  it  to  the  vehicle  in  a 
conspicuous  place  at  the  time 
of  the  alleged  infraction. 

8.  served  a  parking  infraction 
notice  on  the  owner  lor  oper¬ 
ator)  of  the  vehicle  identified 
therein  by  delivering  it  person¬ 
ally  to  the  person  having  care 
and  control  (or  operator)  of 
the  vehicle  at  the  time  of  the 
alleged  infraction. 


A  ma  connaissance  directe.  je  crois 
et  certifie  que  I’mf racnon de  stat ion- 
nement  decrite  ci-dessus  a  ite  com- 
mite  et  que  j'ai: 

A.  jignifii  un  avis  d'infraction  de 
stationnement  au  propnetaire  du 
vehicule  dui  y  en  identifie  en 
apposant  cet  avis  lur  ce  vehicule 
i  un  endroit  bien  en  vue  au  mo¬ 
ment  de  la  pratendue  infraction; 

8.  signify  un  avis  d'infraction  de 
stationnement  au  propnctaire 
(ou  &  .Put ilisateur )  du  vehicule 
qui  y  en  dentil  en  remettant 
cet  avis  personnellement  a  la 
per sonne  ayant  la  garde  et  le  con- 
trble  (ou  4  Put  ilisateur )  du 
vehicule  au  moment  de  la  pre- 
tendue  infraction. 


□ 

□ 


IF  A  TRIAL  IS  REQUESTED.  IT  WILL  BE  HELD  AT  THE  PROVINCIAL 
SI  UN  PROCicS  EST  DEMANDE,  IL  SE  TIENDRA  A  LA  COUR  DES  IN¬ 


OFFENCES  COURT  AT: _ 

FRACTIONS  PROVINCIALES  AU: 


Svrvnuir  iiln'^V  P<o»inc-al  Oilmen  OfliCcr 

$Vjuiwi«  J«  I  ayt  nl  o.i  inliactuni 
p.o»incialak 


Officer  No. 
Agent  n° 


Unit 

Poste 


1594 


O.  Reg.  4 28/S 7 
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T11E  ONTARIO  GAZETTE 


(Complete  only  if  operator  is  charged) 
(Ne  remplir  que  si  I'uiilisateur  est  inculpe) 


Name  ol  operator :  . 
Nom  ae  l  udliidteur : 

Ad dreu:  _ 

Aarttic 


Drivers  Licence  No.:  _ 

N°  au  perm.s  de  conouire: 

Se*: 
Se*e: 


Birin  Date:  _ 

Date  Oe  namance: 


O  Kck  42.S/K7,  Korin  I*- 10! . 


1595 


4254 


O.  Reg.  4  2 S/i< 


D  -  k 

THE  ONTARIO  GAZETTE 


PARKING  INFRACTION  NOTICE 
AVIS  D'INFRACTION  DE  STATIONNEMENT 

Form/Formule  P-102 

Provincial  Offences  Act 
Loi  sur  let  infractions  provinciales 

000001 

IT  IS  ALLEGED  THAT  ON  THE  DATE  SHOWN  THE  OWNER  (OR 
OPERATOR)  OF  THE  VEHICLE  UPON  WHICH  WAS  DISPLAYED 
THE  NUMBER  PLATE  DESCRIBED  BELOW  COMMITTED 
,  THE  FOLLOWING  PARKING  INFRACTION: 

IL  EST  PRETENDU  QU  A  LA  DATE  INDIQUEE,  LE  PROPRIETAIR.E 
(OU  L'UTIL  ISATEU R )  DU  VEHICULESUH  LEQUEL  ETAlT  APPOSE  E 
LAPLAOUE  O  IMMATRICULATION  DECRlTE  Cl  DESSOUS.ACOMMIS 
L'INFRACTlON  OE  STATIONNEMENT  SUIVANTE: 


Date: _  Time: _ _ _ 

Heur  es: 

At: _ 

Lieu: 

Plate  Number:  _ _  Province: _ 

Plaque  o'lmmatriculation: 

Offence:  _  Set  Fine:  _ 

Infraction:  Amende  dyterminie: 


Voluntary  Payment  Option  (if  applicable);  _ 

Option  de  payment  voiontaire  tie  cat  ecbeant): 


NOTICE 


AVIS 


(insert  explanation  ol  voluntary  payment  option,  il  applicable) 
( Ind  iquez  les  rente  ignement  s  relat  if  s  a  lop  non  de 
paiement  voiontaire,  le  cat  echeantl 


Within  15  days  of  the  date  noted 
above,  you  may  choose  one  of  the 
options  on  the  back  of  this  Form. 
If  you  do  not  pay  th#  set  fine 
shown  above  or  plead  not  guilty,  a 
conviction  may  be  entered  against 
you  without  further  notice.  On 
conviction  you  will  be  required  to 
pay  the  set  fine  plus  court  costs. 
An  administrative  fee  is  payable  if 
the  fine  goes  into  default. 


Dans  les  15  jours  de  la  date  indiquee 
ci-dessus,  vout  pouvez  choisiH'une  des 
options  offertes  au  verso  de  l»  prisenie 
formule.  Si  vous  n'acquittez  pas  le 
montani  de  1‘amende  determinie  ci- 
dessus  ou  ne  plaidez  non  coupeble.  una 
declaration  de  culpability  peut  tire 
interne  contra  vout,  sans  preavis.  Lori 
de  la  declaration  da  culpability,  vous 
serez  tenule)  de  verier  le  montani  de 
Tamende  determined  amsi  que  les 
dtpens.  Des  fraisd'administration  torn 
payables  aprts  que  le  paiement  de 
I'amende  est  an  dtfeut. 


IF  YOU  PLEAD  NOT  GUILTY.  THE  TRIAL  WILL  BE  HELO  AT  THE 
SI  VOUS  PLAIDEZ  NON  COUPA8LE.  LE  PROCis  SE  TIENDRA  A  LA 

PROVINCIAL  OFFENCES  COURT  AT: 

COUR  DES  INFRACTIONS  PROVINCIALES  AU: 


_ _ _  Officer  No. 

d»»  of  iltw'O^  P»Ow>r*c*«l  Ohrrx  n  TjTnrs  AgenI  no 

d»  I  a*gm«  oat  tn(iKI«ni 
lwo»tACi«in 


Unit 

Poste 


1596 


0.  Reg.  4 2 8/S 7 
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4255 


IMPORTANT  -  PLEASE  R  E  AD  C  A  Ft  £  FU  L  L  Y 
NOTE2  BIEN  -  VEUILLEZ  LIRE  A  TTE  NT  IV  EME  N  T  CE  QUI  SUIT 


WITHIN  IS  DAYSOF  THE  DATE 

of  the  alleged  parking 

INFRACTION,  you  may  choose 
one  ol  the  following  options 
Complete  the  selected  option  ar«J 
ngn  where  indicated.  Deliver  this 
perking  infraction  notice  tend  pay¬ 
ment  where  eppiiceoie)  to  the 
place  indicated  under  the  option 
whicn  you  have  selected  All  en¬ 
quiries  concerning  this  alleged 
Infraction  should  be  made  to  laud 
rets  and  telephone  number  of 
police  force  or  other  agency  that 
issued  Perking  Infraction  Notice). 


DANS  LES  15  JOURS  DE  LA  DATE  DE 
LA  PRETENOUE  INFRACTION  DE 
STATlONN EM  t NT.  vous  pouvti  chonir 
Pune  del  options  suivantes  Remphttei 
la  pailie  de  la  formula  qui  correspond  a 
vOtreopDOnet  signet  el  endroit  indetue 
Rammer  cet  avis  cf  infract  ion  de  station- 
ncment  let  votra  paiament.  le  cat 
dcheanil  4  I'endroit  indique  sous  la  ru 
brique  dei'optionque  vous  a  var  choitie. 
Tous  renseignemenis  concarnant  cette 
pratenoua  infraction  doivent  lire  de- 
mandet  au  ladreste  et  numero  de  tele¬ 
phone  du  corps  de  police  ou  d  une  autre 
agenca  qui  a  dalivr  e  I 'avis  d' ml  reel  ion  de 
stetronnemont). 


DEFENDANTS  OPTIONS  - 
CHOOSE  ONE  ONLY 

OPTIONS  DU  DEFENOEUR  - 
N'£N  CHOIS  1 R  QU  UNE 

1.  VOLUNTARY  PAYMENT: 

1  do  not  wish  to  dispute  the 
charge  and  lanclose  tne  amount 
ol  tha  sal  line  indicated  on  the 
tront  of  this  notica. 

1.  PAIEMENT  VOLONTAIRE 

Ja  ne  aes.re  pas  conterier  1‘accuM* 
lion  et  joimi  le  prevente  le  montent 
de  I’amonae  deiermmee  qui  est  in* 
digue  au  recio  de  cet  evit 

(signature) 

NOTF  CAREFULLY  THE  TIME 
ALLOWED  FOR  PAYMENT. 
WRITE  THE  NUMBER  OF  THE 
PARKING  INFRACTION  NOTICE 
ON  THE  FRONT  OF  YOUR 
CHEOUE  OR  MONEY  ORDER 
and  make  it  payable  TO: 

NOTEZ  ATTENTIVEMENT  LE  OELAI 
IMPARTl  POUH  LE  PAIEMENT 
INSCRIVEZ  LE  NUMERO  OE  L'AVIS 
□  'INFRACTION  DE  STATlONNE- 
MEnT  AU  RECTO  DE  VOTRE 
CHEQUE  OU  ,DU  MANDAT  QuE 
VOUS  FAITES  A  l  ORDHC  DE: 

Deliver  id: 

R  emeries  4: 

2.  NOT  GUILTY  PLEA: 

1  piead  not  guilty  1  will  appear 
at  tne  time  and  date  set  by  the 
court  tor  my  trial  My  mailing 
juoieu  is  as  snown  beiow. 

2.  PLAIDOYER  DE  NON- 
CULPaBILIT  e 

Je  plade  non  coupable.  Je  me 
pr/ienterei  4  la  data  et  4  Iheure 
cnon.es  par  le  tribunal  pour  mon 
pieces  Mon  adr  esse  postale  til  call# 
indiquea  ci-dc>suus 

(signature) 

Name- 

Nom: 

ArirfrMi* 

Adrcaac: 

Po«rel  rod*-  , 

Code  postal: 

Deliver  to: 

Rammer  e: 

At  e  person  who  tpeekt  the  French  languege  I  wish  the  trial  to  be  held 

□  before  e  |ustice  who  speaks  coin  English  end  French  as  provided  by  law. 
J e  per/e  /renter*  er/e  desire  qut  It  proett  tn  htu  dotntun /uyt  quipatlt 
tnylsu  er  /renters  re/  qu4  It  loi  rn  en  dunnt  It  diuii. 


3.  (Insert  information  re:  Voluntery  payment  option  if  applicable! 

(Indiquei  les  renseignemenis  reiatiti  a  I'opuon  de  paicment  voiontaire.  le 
ces  ecneenil 


NOTICE 

Onterio  Motorists 
Feilure  to  pay  tne  fine  imposed 
upon  conviction  will  result  in  en 
oroer  that  your  Ontario  venicle 
Permit  not  be  renewed  end  that  no 
new  permit  be  issued  to  you  until 
■  he  line  and  ell  court  costs  end 
lees  nave  been  peel. 


AVIS 

Automobilittet  de  I'Ontario 
Lanonpaiement  dal 'amende  determinee 
tors  d  une  declaration  de  culpabilnt 
oonnere  lieu  *  une  ordonnance  portant 
qua  voire  certilicat  d  immairicuiaiion 
de  I’Ontario  ne  sere  pas  renouveie  et 
Qu  eucuo  nouveau  certilicer  d'lmmetri- 
cuiation  ne  sous  sera  oeiivre  iusuu  a  ce 
qua  I  amende,  les  Uepens  et  les  liais 
eicm  Its  acqumti  an  ioialn< 

O.  Keg.  42K/H7,  Form  I*- 1 02. 


i 


1597 


.12 


D 


r 

O 


Evidence 
pursuant 
of  the 


of  Vehicle  Ownership 
to  subsection  184(3) 
Highway  Traffic  Act 


/ 


Provincial 
Offences  Court 
Province  of  Ontario 


Filing  Document 


intario 


Court  Record 


-  J  Vehicle  Owner: 


Court  Action 


Oats 


Adjourned  To 


Requested  By 


Parties  Consent 


Pail  to  Appear 
O  Summons  Ordered 


□  Trial  In  Absentia 
I]  Warrant  Ordered 


Prosecutor 


Reporter 


For  Defendant 


Clerk 


Pleads:  0  Guilty 


0  Not  Guilty 


Finding  of  Court 


O  Guilty 

□  Dismissed 

□  Withdrawn 

G  Suspended 
Sentence 

O  Quashed 


Justice 


Fine 


Costs 


Total 


Time  to  Pay 


Default  Fine  Enforcement 

G  Order  made  to  refuse  Issuance  or  validation  of  permit 
Sec.  70(2)  POA  pursuant  to  Section  7(3)  H.T.A. 


Q  Order  made  for  Civil  Enforcement  pursuant  to 
Sec.  09  P.O.A. 


0  Order  made  to  Issue  Warrant  of  Committal  pursuant 
to  Sec.  70(3)  P.O.A. 


Justice 


Conviction  entered. 

Set  Fine  Imposed  -  Sec.  19  P.O.A. 


1-1  I 


Day  Month  Year 


Justice 


Fine 


Costs 


Fees 


Total 


iOl  (12/8G) 


3U4 


D  -  8 


Provincial 
Offences  Court 
Province  of  Ontario 


Ontario 


i  Certificate  Control  Li, 

This  form,  property  completed,  shall  accompany  Certificates  of  Offei 
being  filed  under  Section  16(1)  of  the  Provincial  Offences  Act. 


Prepared  by  (Enforcement  Agency) 


Date 


Receipt  Verified  by 


Ref 

No. 

C.P.I.  No. 

Defendant  Name 

Plate  No. 

Set  Fine 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

*  t 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 

29 

30 

CD  602  (rev.  05/07) 


I 


Provincial 
Offences  Court 
Province  of  Ontario 


D  -  9 


304 


Provincial  Court  Docket 


Ontario 


— 

Date 

Receipt  Verified  by 

Date  Received  by  Court  Office 

Inef. 

No. 

C.P.I.  No. 

Defendant  Name 

Plate  No. 

Set  Fine 

Costs 

Total 

Court  Action 

Conviction 

Ovatchad 

1 

1  2 

3 

4 

5 

I  6 

|  7 

|  8 

l  9 

» 

I10 

11 

I'2 

fl3 

|14 

■l5 

i16 

I'7 

18 

I1  9 

20 

fel 

^2 

■23 

25 

r n 

27 

I8 

29 

v° 

r 

Justice  of  the  Peace 

Totals 

Cases 

' 

Court  Date 
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3.  Form  104  to  the  said  Regulation  is  revoked  and  the  following  substituted  therefor: 


Form  104/Formule  104 


Provincial  Offences  Act 
Loi  sur  les  infractions  provinciates 

PROVINCIAL  OFFENCES  COURT  NOTICE  OF  TRIAL  UNDER  SECTION  5 

PROVINCE  OF  ONTARIO  OR  17  OF  THE  PROVINCIAL  OFFENCES  ACT 


COUR  DES  INFRACTIONS  PROVINCIALES 
PROVINCE  DE  L ' ONTARIO 


Take  note  chac  on  the  .  day  of 

Prencz  note  que  lc  . 


AVIS  DE  PROCES  EN  VERTU  DES  ARTICLES 
5  OU  17  DE  LA  LOI  SUR  LES  INFRACTIONS 
PROVINCIALES 

.  nexe  at  . M, 

prochain,  a  .  heurcs,  un  proccs 


a  trial  will  be  held  at  the  Provincial  Offences  Court  at 
aura  lieu  a  la  Cour  dcs  infractions  provinciales  au: 


(address/adresse) 


A  photocopy  of  your  Offence  Notice  or  the 
Certificate  of  Offence  or  Certificate  of 
Parking  Infraction  appears  on  the  left. 

This  will  acknowledge  receipt  of  your  Plea  of 
Not  Cu i 1 1 y . 

Une  photocopie  de  votre  avis  d ' i nf ract ion ,  du 
proces-verba L  d'infraction  ou  du  proces-verba l 
d'infraction  de  scat ionnement  figure  a  gauche. 
Ceci  consticue  un  accuse  de  reccpcion  de  votre 
plaidoycr  de  non-cu 1  pa b i 1 i t e . 


Your  trial  will  be  held  on  the  date 
and  cimc  noccd  above  ac  chc 
Provincial  Offences  Court  shown. 

You  should  be  prepared  to  proceed 
wich  your  trial  ac  that  time.  If 
you  do  not  appear,  a  warrant  may 
be  issued  for  your  arrest  or  the 
court  may  proceed  to  hear  and 
determine  the  proceedings  in 
your  absence.  If  you  are  found 
guilty,  courc  costs  may  be 
assessed  againsc  you  in  addition 
to  any  fine  imposed. 


Votre  proces  aura  lieu  a  la  dace  cc 

a  I'heure  indiquees  ci-dessus  a  la 

Cour  dcs  infractions  provinciales  qui 

CSC  mencionnee.  Vous  devrez  etre 

pret(e)  pour  l  '  ins c rue t i on  de  votre 

proccs  a  cctce  date.  Si  vous  ne  vous 

presontez  pas.  un  mandat 

d'arrestacion  peut  etre  decerne 

concrc  vous  ou  le  tribunal  peut 

procedcr  a  I  '  instrucc ion  dc 

1'  instance  et  rendre  une  decision  cn 

votre  absence.  Si  vous  ctes 

declare(c)  coupable,  les  depens 

peuvent  etre  adjuges  concrc  vous  en  plus  dc 

l'amende  imposee,  lc  cas  echeanc. 


Issued  at  .  ,  this  .  day  of  .  19 

Dc  1  ivre  a  .  lc  .  19 


Clerk  of  the  Provincial  Offences  Court) 

(Crefficr  de  la  Cour  des  infractions  provinciales) 
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to  defendant 
au  defendeur 

Sent  by  mail  to  defendant 
envoye  au  defendeur  par  la  postc 

Civen  personally  to  defendant 
rcmis  au  defendeur  pc r sonne  l  1 emc n t 

Civen  personally  to  counsel  or  agent  for  defendant 
rcmis  a  1  '  a voc a t -conse  i  l  ou  au  mandataire  du  defendeur 
personnel  lement 


(signature  of  defendant  or  counsel  or  agenc  for  defendant) 

(signature  du  defendeur,  dc  1 ' avocat-conse i 1  ou  du  mandataire  du  defendeur) 

Given  Co  prosecucor 

Rcmis  au  poursuivant 

Sent  by  mail  to  prosecutor 

.  envoye  au  poursuivant  par  la  posce 

Civen  personally  to  prosecutor 

.  remis  au  poursuivant  personne 1 lement 

Civen  personally  to  counsel  or  agenc  for  prosecutor 

.  rcmis  a  1 ' avoca t-consc i  1  ou  au  mandataire  du  poursuivanc, 

personne l lement 


Given 
Rcmi  s 


(signature  of  prosecutor  or  counsel  or  agenc  for  prosecutor) 

(signature  du  poursuivant,  dc  1  ' a voca c -con sc i 1  ou  du  mandataire  du  poursuivanc) 

1  certify  that  a  Notice  of  Trial  of  which  this  is  a  copy  was  given 
to  the  defendant  and  prosecucor  in  the  manner  set  out  above. 

Jc  ccrtific  qu'un  avis  de  proces  dont  la  presence  constitue  unc  copie, 
a  ece  remis  au  defendeur  ainsi  qu'au  poursuivanc  de  la  maniere  enoncec  ci-dessus. 

by  . 

par  .  . 

( signature ) 

On  the  .  day  of  . ,  19  . 

Lc  .  19  . 
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Form  102 
Courts  of  Justice  Act 

AFFIDAVIT  IN  SUPPORT  OF  APPLICATION 
UNDER  SECTION  11  (OR  SECTION  20) 

OF  THE  PROVINCIAL  OFFENCES  ACT 

PROVINCIAL  OFFENCES  COURT 
PROVINCE  OF  ONTARIO 

I,- - - -  of - - 

(address) 

_ make  oath  and  say  as  follows: 

1.  I  was  convicted  on  the  _  day  of  _ ,  19 _ _  of  the  offence  • 

of _ ,  contrary  to  section _ 

2.  I  did  not  have  the  opportunity  (check  appropriate  box) 

a.  Q  to  dispute  the  charge 

b.  0  to  appear,  or 

c.  0  to  be  represented 

at  a  hearing  for  the  reason  that,  through  no  fault  of  my  own,  the  delivery  of  a  necessary  notice  or  document, 
namely _ 


(fill  in  details  as  to  why  no  delivery  occurred  where  the  reason  is  known) 

3.  My  conviction  first  came  to  my  attention  on  the _ day  of _ ,  19. 

Sworn  before  me  at 


this 


.day  of 
19 _ 


(Commissioner,  etc.) 

Note:  Section  86  of  the  Provincial  Offences  Act  provides: 

Every  person  who  makes  an  assertion  of  fact  in  a  statement  or  entry  in  a  document  or  form  for  use  under 
this  Act  knowing  that  the  assertion  is  false  is  guilty  of  an  offence  and  on  conviction  is  liable  to  a  fine  of  not 
more  than  SI, 000. 


O.  Reg.  S 19/87,  s.  10,  part. 
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Form  103 


Courts  of  Justice  Act 

CERTIFICATE  OF  STRIKING  OUT 
CONVICTION  UNDER  SECTION  11 
(OR  SECTION  20)  OF  THE 
PROVINCIAL  OFFENCES  ACT 

PROVINCIAL  OFFENCES  COURT 
PROVINCE  OF  ONTARIO 


(Copy  of  Certificate  of  Offence  or 
Certificate  of  Parking  Infraction) 

I  certify  that  the  conviction  entered  on  the _ day  of _ _ _ ,  19 _ , 

against  the  defendant  identified,  and  in  respect  of  the  offence  described  on  the  certificate  of  offence  (or  certificate 


■>f  parking  infraction)  duplicated  above,  was  struck  out  by  me  on  the 
lay  of _ _ _ _  19 _ ,  at _ 


Provincial  Judge  or  Justice 
of  the  Peace 

O.  Reg,  S 19/87,  s.  10,  peri. 
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Form  149 

Courts  of  Justice  Act 

CERTIFICATE  OF  NON-DELIVERY  OF 
FINE  PAYMENT  AND  REQUEST  FOR  TRIAL 
UNDER  SUBSECTION  19  (la)  OF  THE 
PROVINCIAL  OFFENCES  ACT 

PROVINCHL  OFFENCES  COURT 
PROVINCE  OF  ONTARIO 

I  certify  that  payment  of  the  set  fine  in  respect  of  the  parking  infraction  alleged  upon  the  certificate  of  parking 
infraction  affixed  (or  appended)  to  this  form  has  not  been  made  under  section  18  and  that  a  request  for  trial  in 
respect  of  the  alleged  parking  infraction  has  not  been  delivered  under  subsection  17  (1). 


(date)  (signature) 

_  Clerk  of  the  Corporation  of  the _ of 

(place) 

_ (or,  a  person  designated  by  the 

Clerk  of  the  Corporation  of  the _ 

of - ) 


O.  Reg.  519/87,  s.  11. 

Rules  Committee  of  the  Provincial  Offences  Court: 

F.  C.  Hayes 
Chairman 

David  Beck 
Secretary 


Dated  at  Toronto,  this  27th  day  of  August,  1987. 


(2554) 
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MODEL  BY-LAW 


E  -  1 


February,  1987 


PROVINCIAL  OFFENCES  ACT 
PART  II  -  PARKING  INFRACTIONS 


PROPOSED  MODEL  BY-LAW  DECLARING  THAT  PART  II 
APPLIES  IN  RESPECT  OF  PARKING  INFRACTIONS  UNDER 
BY-LAWS  OF  A  MUNICIPALITY,  PURSUANT  TO 
SUBSECTION  15(2)  OF  THE  PROVINCIAL  OFFENCES  ACT 

By-law  Number  _ 

The  Corporation  of  the 
_  of  _ 

A  by-law  declaring  Part  II 
of  the  Provincial  Offences 
Act ,  R.S.O.  1980,  chapter  400, 
as  amended,  applicable  to  parking 
infractions  under  certain 
municipal  by-laws 

WHEREAS  subsection  15(2)  of  the  Provincial  Offences 
Act ,  R.S.O.  1980,  chapter  400,  as  amended,  enables  the 
Council  of  the  municipal  corporation  to  pass  by-laws  to 
declare  that  Part  II  of  the  Provincial  Offences  Act  applies 
in  respect  of  parking  infractions  under  by-laws  passed  in 
the  municipality  dealing  with  parking; 

NOW  THEREFORE  the  Council  of  the  Corporation  of  the 
_  of  _  hereby  ENACTS  as  follows: 

1.  Part  II  of  the  Provincial  Offences  Act  R.S.O.  1980 
chapter  400,  as  amended,  applies  in  respect  of  all 
parking  infractions  under  the  following  by-laws: 

( see  note  1  ) 

2.  This  by-law  comes  into  force  and  effect  on  _ , 

subject  to  the  approval  of  the  Lieutenant  Governor  in 
Counc i 1 . 

ENACTED  and  PASSED  this  day  of  198 


Mayor,  etc. 


Clerk 
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NOTES:  (not  to  be  included  in  the  by-law) 


1  .  The  various  by-law  numbers  of  the  by-laws  which  create 
parking  infractions  may  be  enumerated  in  section  1. 

2.  It  is  assumed  that  each  one  of  the  several  parking 

by-laws  will  contain  a  general  penalty  provision  which 
will  be  sufficient  to  enable  the  Chief  Judge  of  the 
Provincial  Offences  Court  to  exercise  his  discretion  to 
establish  set  fines  at  appropriate  levels  for  the 
various  parking  infractions  for  which  the  municipality 
submits  suggested  set  fines.  An  example  is: 


"Every  person  who  violates  any  provision 
of  this  by-law  is  upon  conviction  guilty 
of  an  offence  and  shall  be  liable  to  a  fine 
of  not  more  than  $50,  exclusive  of  costs". 

3.  It  is  considered  that  provisions  in  any  by-law 
providing  for  the  voluntary  payment  procedure  under 
s.321a  of  the  Municipal  Act  may  be  left  in  place,  in 
the  event  that  for  any  reason  the  municipality  wishes 
in  certain  cases  to  proceed  by  way  of  "Notice  of 
Violation",  followed  by  proceedings  under  Part  III  of 
the  Provincial  Offences  Act,  rather  than  by  way  of 
"Parking  Infraction  Notice"  under  Part  II. 

4.  It  is  not  considered  essential  to  remove  all  references 
to  the  Summary  Convictions  Act  from  the  various  parking 
by-laws  at  the  time  they  are  brought  under  Part  II. 
However,  this  may  be  beneficial  in  order  to  prevent 
public  confusion  or  legal  arguments  about  which  statute 
applies  to  any  particular  by-law  on  a  specific  date. 

5.  It  is  suggested  that  the  by-law  making  Part  II 
applicable  to  parking  infractions  under  by-laws  of  the 
municipality  be  submitted  to  the  Ministry  of  the 
Attorney  General  well  in  advance  of  the  date  on  which 
it  is  desired  to  come  under  Part  II,  together  with 
materials  requesting  the  establishment  of  set  fines,  in 
order  that  the  POA  Implementation  office  may  review  the 
materials  and  forward  them  to  the  Office  of  the  Chief 
Judge  for  his  consideration.  Sufficient  time  should  be 
allowed  for  printing  of  the  municipality's  new  supplies 
of  forms  under  Part  II,  following  receipt  of  the  order 
establishing  set  fines. 
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RULES 


F 


1 


REGULATION  809 


Kl'I.KS  OK  1‘KACTKK  AND  I’KOUKDUKK.  OK 
•NIK  PROVINCIAL  OI-TKNCKS  COURTS 

1.  In  I  he*e  rules.  "Ad"  nu-ans  I  lie  I'wiiiiiiil 
Offences  Id  K.k.O  19X0,  Ken.  X09.  r.  I 

2.  These  rule'  apply  In  prm  cedinus  under  I  lie  Ail 
ami  a  word  nr  term  in  I  lie  \i  l  lu»  the  same  mcaninu  in 
these  rules  ;is  il  has  in  the  Ael.  R  R  O.  19X0.  Ren. 
X09,  r  2. 

A.  These  rules  shall  he  miistrued  liberally  so  as  In 
nhlaili  as  expedition*  a  mm  fusion  of  ever>  proecedinu 
a»  i-  enii'islenl  with  a  iiM  determination  nf  the  pro¬ 
ceeding  KKII  I 'ISO.  Ken  X09.  r  A. 

A.  The  fnl low  inn  apple  In  the  ■  ah  ulalinn  nf  a  periml 
nl  time  prescribed  In  the  Ai  1.  these  rules  nr  an  nrrlernf  a 
•  niirt 

1 .  The  time  shall  he  calculated  hy  cxclud in u  I  he 
fir'i  day  ami  im  luilinn  the  last  day  nf  the 
periml. 

2.  Where  a  periml  nf  le»  than  'i\  days  i'  pre¬ 
scribed.  a  Saturday  nr  hnliday  shall  lint  he 
rei  knlleil. 

A  Where  the  last  da>  nf  the  periml  nf  lime  fall* 
nn  a  Saturday  nr  a  hnliday.  the  flay  next  fol- 
Inu  inn  that  i*  tint  a  Saturday  nr  a  hnliday  'hall 
he  deemed  In  he  the  last  day  nf  the  period. 

4.  Where  the  days  are  expressed  In  he  i  tear  days 
nr  where  the  term  "at  least"  is  added,  the  time 
shall  he  calculated  In  exeludinn  hnth  the, first 
day  and  the  last  day  of  the  period.  R.K.O. 

I  WO,  Ren.  809.  r.  4. 

5.  A  notice  nr  dneument  niven  nr  delivered  by  mail 
shall,  unless  the  contrary  is  shown,  he  deemed  In  he 
niven  nr  delivered  on  the  seventh  day  fnllnwinn  the  day 
on  which  il  was  mailed  K.R.O.  19X0.  Ren  X09.  r  5. 

f».  Knr  the  purpose  nf  proecedinu*  under  I’tirl  I  nr  1 1 
nf  the  Ai  t.  the  amount  of  fine  set  In  the  court  for  an 
offence  is  such  amount  as  max  he  set  In  the  chief  indue 
of  the  provincial  offences  courts.  R.R.U.  1980.  Ren 
809.  r.  6. 

7. — (I)  An  application  provided  for  hy  the  Act  nr 
these  rules  shall  he  commenced  In  notice  nf  motion 

(2)  There  shall  he  at  least  three  days  between  the 
nivinn  nf  notice  nf  motion  and  the  day  for  hearinu  the 
application. 

(A)  An  applicant  shall  file  notice  nf  motion  at  least 
two  flays  before  the  fitly  for  hearinu  the  application. 


(4)  Kvidence  on  an  application  may  he  uiven. 

(u  I  by  affidavit; 

t/i)  with  the  permission  of  the  court,  orally;  nr  • 

tf)  in  the  form  of  a  transcript  of  the  examination 
of  a  witness. 

(s)  Upon  the  hearinu  of  tin  application  and  w  hether 
or  not  other  evidence  is  uiven  on  the  application,  t In¬ 
justice  nitty  receive  anil  base  ln>  decision  upon  infor¬ 
mation  he  considers  credible  or  trustworthy  in  the  i  ir- 
cumstances. 

16)  An  application  may  be  heard  without  notice. 

Id)  on  consent;  or 

(/>)  where.  Iiavinu  reuaril  to  the  suhiec t-maltcr  nr 
the  circumstances  nf  the  applii alum,  it  would 
not  he  unjU't  to  hear  the  application  w  ithout 
notice 

i ? i  Submit-'  Mi  In  i  ll  tin  not  apply  in  rt-'pei  I  nl  an 
applit  at  inn  under  section.  67  ol  the  Ail  R  R  () 
19X0.  Kcu  SI  19.  r  7. 

S. — 1 1 )  A  provincial  offences  officer  who  files  a  i  er- 
tilii  alt-  of  offence  in  the  office  of  a  court  shall  file  with 
the  certificate  of  offence  a  certificate  control  list,  in  (In¬ 
form  that  shall  he  supplied  hy  the  clerk  of  the  court, 
with  the  certificate  recorded  on  the  list. 

(2)  A  sinule  certificate  control  list  may  he  filed  w  ith 
as  many  certificates  of  offence  as  ran  he  accounted  for 
on  the  certificate  control  list. 

(A)  The  clerk  of  the  court  shall  endorse  on  the  certifi¬ 
cate  control  list  a  receipt  for  the  certificates  of  offence 
filed  with  the  certificate  control  list. 

(4l  The  clerk  of  the  court  shall,  on  reipiesl.  uive  a 
copx  oi  l  he  receipt  to  |  he  prov  ini  i.d  ol  tern  e-  officer  w  ho 
filed  the  certificate  control  h-l  R  R  <)  19X0.  Kcu. 

X09.  r  X. 

9.  The  clerk  of  a  court  shall  not  accept  for  filinu  a 
■  ertilicate  of  offence  more  than  seven  days  after  the  day 
on  which  the  offence  notice  or  summons  wa»  served 
unless  the  time  is  extended  by  the  court  R  K<) 
19X0.  Reu  809.  r  9. 

10.  The  clerk  of  the  court  'hall  endor'C  the  date  of 
filinu  °ti  every  certificate  of  offence  filed  in  the  offii  c  of 
the  court  R  R.O.  19X0.  Reu  809.  r  10. 


under  the  Courts  of  Justice  Act,  I9R4 


265 


I  I . — ( 1 1  Upon  the  delivery  of  an  offence  notice  w  till 
a  siuned  not  uuilty  plea  to  the  office  of  the  court 
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specified  in  tlu-  notice,  the  clerk  of  the  court  shall  set  o 
i lay  ami  lime  lor  trial. 

(2)  The  clerk  of  the  court  shall  (live  notice  of  the  trial 
to  the  defendant  and  prosecutor  at  least  seven  days 
before  the  day  set  lor  trial 

(.1)  A  certificate  as  to  the  yixiny  of  a  notice  of  trial  I 
endorsed  on  the  notice  ol  trial  In  the  clerk  ol  the  i  ourt 
shall  lie  received  in  evidence  and,  in  the  absence  ol  1 
evidence  to  die  contrary,  i-  pmut  ol  the  giving  ol  the 
notice  stated  in  the  cerlilicale.  K  K  f)  1  y.xb,  Key. 
SlW.  r  I  I 

12.  — III  A  defendant  who  attends  at  the  lime  and 
plaee  specified  in  an  offence  notice  for  the  purpose  ol 
proceeding  under  subsection  7  ( 1 1  of  the  Ai  t  shall  yi\  c  f 
the  ol  lent  e  not  iee  to  I  hi'  court  spei  ilied  m  I  hi-  not  ii  e 

l.’i  l  lie  court  shall  give  to  a  defendant  a  receipt  lor 
an  offence  notice  delivered,  to  I  he  court  in  accordance 
with  subrule  ill  K.K.O.  iy.su.  Key.  sun.  r  12 

13.  The  follow  iny  matters  shall  be  dealt  w  ith  only  in 
court: 

I.  Quashing  a  proceediny,  except  under  section 
y  of  the  Act. 

2  Amending  an  information  or  certificate  of 
offence.  K  K.O  I ‘Mil.  Key  Htiy,  r.  I  t 

1 4.  A  justice  shall  not  (|uash  a  proceediny  or  amend 
a  cerlilicale  of  offence  in  respect  of  a  defendant  w  ho  is 
appear!  ny  before  the  justice  for  the  purposes  of  section  7 
of  the  Act  K  R  ()  lyxo.Rey.  Xli1).  r.  14. 


w  hii'h  the  jtistiie  shall  record  1 1  it*  disposition  of  ever, 
proceediny  or  mailer  under  I 'art  I  or  1 1  o|  die  \,  i  d.  ill 
wdli  In  him  K  Kt)  I ysi >.  Key  suy.  r  Is 

1  ‘2.— ( 1 1  A  justice  w  ho, 

(ul  adiny  under  set  lion  7  of  the  Act.  impo-e-  a 
line  that  is  less  than  the  set  fine  and  less  dial, 
the  minimum  line  prescribed  for  the  oflcii.c 
l>\  llie  provision  that  creates  the  penally,  or 

Ift)  acting  under  section  ')  of  llie  Ait.  i|uashe-  .. 
proi  eed  my. 

shall  endorse  on  the  cerlilicale  ol  ollence  or  llie  inlor- 
malion,  as  the  case  may  be,  the  dei  ision  and  reason- 

12)  In  addition  In  rei  onliny  the  dei  i-ion  on  a  d.ui ■ 
doiket.  a  justice  referred  to  in  -ubrule  ill  - 1  ■  a  1 1  <  •.: 
plete  a  separate  report,  in  tin-  form  llial  -I, all 
supplied  by  the  clerk  of  the  lourl,  ol  die  deii'iou  .> 
the  reasons  for  the  decision. 

1.1)  A  completed  report  mentioned  in  subrule  i. 
j  forms  pari  of  and  shall  be  kept  with  die  record' of  die 
court  maintained  by  the  clerk  of  the  murl  K  K  (J 
1  Key  .suy.  r  10 

I 

20.  Upon  payment  of  a  fine,  the  clerk  of  the  court 
shall .  upon  rct|Ucsl .  i-siie  to  die  ■  h  lendanl  a  lei  i‘ipt  lor 
the  payment  K.K.O  lOSo.  Key  suy.  r  20. 

211 u. — II)  W  here  a  person  is  in  default  ol  pa. inn.' 
of  all  or  part  of  a  fine,  the  clerk  of  the  couu  in. 
present  to  a  justice  a  statement  certified  by  the  tier, 
.selling  out, 


15.  Where  a  defendant  appears  before  a  justice 
under  section  7  of  the  Act  and  it  appears  that  the  certil'i-  , 
cate  ol  ollence  has  not  been  died  In  the  oltice  ol  the 
court,  the  justice  may  receive  the  plea  of  guilty  and 
submissions  ol  the  defendant  and  specify  the  amount  of 
fine  he  will  impose  and  the  time  he  will  allow  for  pay  ¬ 
ment  w  lien  die  i  ertificale  of  offence  i'  filed  and  a  con¬ 
viction  i-  entered.  K  R.O.  ly.Sl),  Key.  Nil1),  r  Is. 

Ifi.  Where  a  defendant  appears  before  a  justice  j 
under  section  7  of  the  Act  and  the  justice  is  of  the  j 
opinion  that  the  certificate  of  offence  is  so  defective  on  1 
its  face  that  it  cannot  be  cured  under  section  14,  J5,  .10  | 
or  .17  of  the  Act,  the  justice  shall  refuse  to  accept  the 
plea,  shall  inform  the  defendant  of  the  reason  lor  the 
refusal  and  shall  inform  the  defendant  of  the  provisions 
of  section  s  of  the  Ael.  K  K.O.  ly.Sl),  Key.  Xlty.  r  10. 

I  7.  Mones  paid  to  the  office  of  a  court  h\  a  ilel'en- 
(hint  w  ho  was  served  with  an  offence  notice  shall  be  | 
refunded  to  the  defendant  if  the  certificate  of  ollence  is 
not  filed  in  the  office  of  the  court  named  therein  w  itliiii 
seven  days  after  the  day  on  which  the  offence  notice  w  as 
served  or  within  such  extension  of  time  a-  may  he 
granted  by  the  court  1<  K  t)  lusiii.  Key  soy,  r  17. 

IK.  livery  justice  shall  keep  a  daily  docket,  in  the 
form  that  shall  be  supplied  by  the  clerk  of  the  court,  on  1 
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(u)  that  the  person  was  convicted  of  an  offline 
prosecuted  under  the  Act, 

(ft)  the  amount  of  the  fine  imposed,  inc I udii.y 
costs,  and  the  amount  unpaid  as  of  the  dan 
of  the  statement; 

(r)  that  no  order  has  been  made  under  clause  7 
(4)  (u  )  ol  the  Ail  prohibiting  the  issuance  ol  a 
warrant  of  committal; 

(</)  that  the  court  has  not  received  notice  of  at. 
order  made  upon  appeal  relieving  ayam-t 
payment  of  the  fine  or  stay  ing  proceeding-. 

(e)  whether  or  not  an  order  has  been  made  under 
clause  70  12)  (u)  of  llie  Act  to  suspend,  not 
renew  or  not  issue  a  permit,  licence,  registra¬ 
tion  or  privilege,  and,  if  sin  h  an  order  In- 
been  made,,  the  date  of  the  order, 

(/)  whether  or  not  a  direction  has  been  issue-: 
under  clause  70  (2)  Ifti  of  the  Act  to  prone-: 
with  civil  enforcement,  and,  if  such  a  din. - 
lion  has  been  issued,  the  date  of  complcliot. 
of  the  certificate  of  default  and  the  date 
w  hich  the  certificate  of  default  was  filed  in  .i 
court  of  competent  jurisdiction; 
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<K)  that  the  person  has  been  (liven  fifteen  days 
not  ire  of  intent  to  issue  a  warrant  for  com¬ 
mittal  of  the  person,  anil 

(//)  whether  or  not  the  person  has  appeared  in 
response  to  the  notice  of  intent  or  has 
requested  ;m  opportunity  to  he  heard,  and.  if 
the  person  has  done  so.  whether  or  not  the 
person  has  been  civen  an  extension  of  time 
for  payment  of  the  fine. 

(2l  A  statement  certified  h\  the  clerk  of  the  court 
under  subset  lion  (Ills  and  shall  be  kept  as  a  record  of 
the  court  <)  Ree  651/82,  s.  1. 

21.  A  justice  who.  under  subsection  70  t.tl  of  the 
Ac  t.  issues  a  warrant  of  committal,  shall  enter  in  the 
records  of  the  court  the  reasons  fur  the  i"it.mie  ol  the 
warrant  RRO  1080.  Ren  800.  r  21 

22.  Where  a  person  is  sentenced  to  a  term  of 
imprisonment  and  a  w  arrant  of  committal  is  issued  lor 

<  uslnih  of  the  person  to  commence,  under  subsection  j 
61  I’l  of  the  Act.  on  a  day  that  i'  later  than  the  day  of  : 
senleniinc.  the  clerk  of  the  court,  as  soon  as  practi-  | 
cable  alter  the  warrant  is  issued. 

tut  shall  cause  to  be  uiven  or  delivered  to  the 
person  a  notice  staling  the  warrant  Ini'  been 
issued  and  specif)  inc  the  place  where  and  the 
lime  within  which  the  person  is  to  surrender 
into  i  ii'toil)  .  and 

lb)  shall  deliver  the  warrant  to  the  individual 
w  ho  is  to  accept  the  i  ii'loib  of  the  per¬ 
son  K  R.O  last).  Ret!.  8(t').  r  22 

23.  — 111  The  follow  me  oath  is  prescribed  for  the 
purpose  of  subsection  8-4  ( I )  of  the  Act: 

I . 

do  swear  (or  solcmnl)  affirm)  that  I  am 
capable  of  translaline  and  will  translate  to 
the  best  of  my  skill  and  ahilit)  from 

.  to  . .  and 

(name  of  lancuaue)  (name  of  lanuuacc) 

from  .  to  . 

(name  of  laneuace)  (name  of  lancuaeel 
in  this  proceeding 

So  llta.i’  Mi:  (ion.  (Omit  this  line  in  an  affir¬ 
mation) 

(2l  The  follow  ine  oath  is  prescribed  for  the  purpose 
of  subsection  84  (21  of  the  Act: 

I . 

do  swear  (or  solemnly  affirm)  that  I  am 
capable  of  translalini’  and  will  translate  to 
the  best  of  my  skill  and  ability  from 

.  to  .  and 

l name  of  lanmiat'c)  (name  of  lancuace) 


from  .  to . 

(name  of  lancuauc)  iname  of  lanuuaee) 

in  proceedings  under  the  I'ro't'iin  ini  Ollrinrs 
.lit 

So  1 1 KLP  M  k  tioi).  I  Omit  thi'  line  in  an  affir¬ 
mation!. 

KKO  losii.  Rec  800.  r  24. 

24.  Ihe  clerk  of  a  court  w  ho  receives  notice  from  the 
clerk  of  an  appeal  court  that  a  noth  e  of  appeal  has  been 
filed  shall  transmit  the  order  appealed  from  and  trans¬ 
mit  or  transfer  custody  of  all  other  material  referred  to 
in  section  O')  of  the  Act  to  the  clerk  of  the  appeal  >  mirt 

:  within  ten  days  after  receivinc  the  notice.  I<  R.O. 

!  1980.  Rec  809.  r.  24 

25.  Where  a  transcript  of  evidence  at  trial,  itn  ludinc 
reasons  for  judmuent  or  sentence,  i'  rei| nested  from  the 
clerk  of  a  court  for  the  purpose  of  an  appeal,  the  clerk. 

In)  shall  complete  and  deliver  to  the  person 
makinu  the  ref|tiesl  a  certificate  of  prepar¬ 
ation  of  Iraii'i  ript  in  Form  402  ol  Reuiilation 
819  of  Revised  Regulations  of  Ontario.  1980; 

il>)  shall  ensure  that  the  transcript  is  prepared 
with  reasonable  diliuence. 

(r)  shall  obtain  and  attach  to  the  transcript  a 
certificate  by  Ihe  person  who  prepared  the 
transcript  that  it  is  an  accurate  transcription 
of  the  evidence  and  reasons  recorded  at  trial; 
and 

Ul)  shall  notify. 

(i)  the  appellant. 

(ii)  the  clerk  of  the  court  in  which  the 
appeal  is  taken,  and 

(iii)  if  the  Crown  Attorney  is  not  the 
appellant  or  respondent,  the  Crown 
Allorne)  .  "  hen  the  Iraii'cripl  ha-  In  ell 
completed  R .R.O  1980.  Ree  809, 
r.  25 

26.  The  clerk  of  a  court  who  receives  notice  of  the 
decision  of  an  appeal  court  on  an  appeal  front  a  decision 
of  the  court  shall  give  the  noticeand  any  written  reasons 
or  endorsement  included  with  the  notice  to  the  iu-tice 
whose  decision  was  appealed  from.  R  R  t)  1980. 
Ree  809.  r.  26. 


27. — (I)  Where,  upon  an  appeal,  the  appeal  court 
has  directed  a  new  trial,  upon  application  by  the  pros¬ 
ecutor  without  notice  a  justice  shall  issue  a  summons  to 
the  defendant 
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( - )  Where  justice  issues  a  summons  under  stibrule 
(ll.  (lie  t  lerk  of  (lie  court  shall,  as  soon  ;i>  is  prai  li- 
ealtle.  (live  noliee  to  t lie  prosecutor  of  the  lime  and 
place  of  the  trial.  K  K  O  lbHO,  Rec  sub,  r  27 

2H. — (1)  An  affidavit  of  service  of  an  offence  notice 
or  summons  shall  be  in  Form  101. 

(2)  An  affidavit  in  support  of  an  application  under 
section  I  I  of  the  Act  shall  be  in  Form  102. 

(.1)  A  certificate  under  section  I  I  of  tile  Act  shall  be  in 
Form  103. 

(4)  A  summons  under  section  23  of  the  Act  shall  be  in 
Form  10-1 

(5)  An  information  under  section  24  of  the  Act  shall 
lie  in  Form  IDs 

(hi  A  summons  under  section  25  of  the  Act  shall  be  in 
Form  I  Oh. 

(7)  A  w  arrant  lor  arrest  under  section  25  of  the  Act 
shall  lie  in  Form  107. 

(S)  A  notice  of  cancellation  of  summons  under  sec¬ 
tion  25  of  the  Act  shall  be  in  Form  10K. 

(b)  A  subpoena  under  section  40  of  the  Act  shall  he  in 
Form  I  Ob. 

(10)  A  warrant  under  subsection  41  (1)  of  the  Act 
shall  be  in  Form  I  10. 

(Ill  A  warrant  under  sulisectinn  41  (2)  of  lice  Ail 
shall  be  in  Form  III 

(12)  A  recoyni/ance  by  witness  under  section  4  1  of 
the  Act  shall  be  in  Form  112. 

(I  f)  A  warrant  under  subsection  41  (10)  of  the  Act 
shall  be  in  Form  I  14. 

(141  An  order  under  subsection  41  (6)  of  the  Act 
shall  be  in  Form  I  14. 

(15)  An  order  under  section  42  of  the  Act  shall  lie  in 
Form  115. 

( lb)  A  certificate  under  section  44  of  the  Act  shall  be 
in  Form  lib. 

(17)  An  order  to  attend  for  examination  under  sec¬ 
tion  45  of  the  Act  shall  be  in  Form  117. 

(IS)  A  warrant  to  lake  a  defendant  into  custody 
under  section  45  of  the  Act  shall  be  in  Form  I  IS. 

(lb)  A  certificate  of  execution  of  a  warrant  issued 
under  subsection  4  5  (b!  of  the  Act  shall  be  in  Form  1  lb. 

(20)  A  summons  under  section  52  of  the  Act  shall  In¬ 
in  Form  120. 


(2  I )  An  order  of  dismissal  under  sei  lion  54  of  the  \i  I 
shall  be  in  Form  I  2  I 

122)  A  summons  to  a  defendant  under  section  ff  . .i 
the  Act  shall  be  in  Form  122. 

(24)  A  warrant  under  section  55  of  the  Act  shall  In  n, 
Form  124. 

(24)  A  warrant  under  subsection  64  (2)  of  tin-  Ait 
shall  In-  in  Form  124 

(25)  An  application  under  subsection  b7  (hi  of  the 
Act  shall  be  in  Form  125. 

(26)  An  order  under  subset  lion  67  Ibl  of  the  \.  i 
extending  lime  lor  payment  of  a  fine  shall  In-  in  I-  urn. 
126. 

(27)  A  certiorate  ol  delault  under  section  bb  o!  tin 
Act  shall  be  in  Form  127. 

( 2 S)  A  notice  of  intent  to  issue  a  warrant  under  >u 
lion  70  of  the  Act  shall  In-  in  Form  12s 

(2b)  A  warrant  of  committal  under  suhsedion  76  i  v 
of  the  Act  shall  be  in  Form  12b. 

(40)  A  warrant  of  committal  under  subset  lion  7t )  1 4 
of  the  Act  shall  be  in  Form  140. 

(4ll  An  undertaking  h>  a  defendant  to  appear  'lull 
be  in  Form  141 

(42)  A  probation  order  under  section  72  of  the  At t 
shall  be  in  Form  142. 

(44)  A  summons  to  a  defendant  it  here  a  nett  trial  i- 
ordered  In  an  appeal  court  shall  be  in  Form  141 

1 44 1  A  recognizance  under  subsection  144  (2)  of  tin 
Act  shall  lie  in  Form  144. 

(45)  A  recognizance  under  sei  lion  1 44  of  the  Ai  t  'lull 
be  in  Form  145. 

(4hi  An  order  lor  detention  of  a  defendant  tiiob r 
section  144  of  the  Ait  shall  be  in  Form  14b. 

147)  A  warrant  under  section  14b  of  the  Act  for  tin 
arrest  of  a  defendant  shall  be  in  Form  147. 

(48)  A  certificate  of  arrest  under  section  14b  ol  tin 
Act  shall  lie  in  Form  148. 

(4b)  A  certificate  under  subsection  141  (DoflhcAil 
a'  to  failure  to  comply  with  a  condition  of  a  rcmciii- 
zance  shall  be  in  Form  14b. 

(40)  An  information  to  obtain  a  search  warrant 
under  section  142  of  the  Act  shall  be  in  Form  I4(t 

t4l)  A  search  warrant  under  section  142  of  the  A.  t 
■hall  lie  ill  Form  14  1. 
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(42i  A  statement  under  section  145  of  the  Act  shall  be  I 
in  Form  142.  i 


(44)  A  warrant  remandim:. 


in )  a  witness  under  subsection  41  (6)  of  tlu-  Art; 
or 


(/» >  a  defendant  under  subsection  144  (4)  of  the 
Art. 


hall  lie  in  l-'orm  144. 


(44)  An  order  for  the  release  of  a  defendant  under 
subjection  I  44  (2)  of  the  Aet  'hall  lie  in  Form  I  I  I. 

(45)  An  order  for  the  release  of  a  person  in  custody 
under  subsection  4  I  (9)  of  the  Act  shall  be  in  Form  145. 

(46)  A  warrant  of  committal  the  form  of  w  hit  h  i'  not 
otherwise  specified  in  these  rules  shall  be  in  Form  140. 

(47)  An  order  the  form  of  which  is  not  otherwise 
specified  in  these  rules  shall  lie  in  Form  147 

(451  A  recoeni/ance  under  -ub'eclion  144  (  ti  of 
the  Act  shall  be  in  Form  14S.  R.K.O.  I  OHO.  Ret:. 
809.  r.  28. 
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COURTS  OF  JUSTICE  ACT,  1984 
O.  Reg.  519/87. 

Rules  of  Practice  and  Procedure  of  the 
Provincial  Offences  Courts. 

Made — August  27th,  1987. 

Approved — September  2nd,  1987. 

Filed — September  3rd,  1987. 


REGULATION  TO  AMEND 
REGULATION  809  OF 
REVISED  REGULATIONS 
OF  ONTARIO,  1980 
MADE  UNDER  THE 
COURTS  OF  JUSTICE 
ACT,  1984 

1.  Regulation  809  of  Revised  Regulations 
of  Ontario,  1980  is  amended  by  adding 
thereto  the  following  rule: 

la. — (1)  Where  a  certificate  of  parking  infraction 
has  been  issued  in  respect  of  a  parking  infraction  under 
a  municipal  by-law  without  a  reference  to  the  number 
of  the  by-law  that  creates  the  offence,  the  number  of 
the  by-law  shall  be  affixed  or  appended  to  the  certifi¬ 
cate  when  it  is  filed  in  the  office  of  the  court. 

(2)  Where  a  certificate  of  parking  infraction  has 
been  issued  alleging  a  parking  infraction  against  the 
defendant  as  owner  of  a  vehicle,  evidence  of  the  own¬ 
ership  of  the  vehicle  shall  be  affixed  or  appended  to  the 
certificate  when  it  is  filed  in  the  office  of  the  court. 

(3)  A  certificate  of  parking  infraction  filed  in  the 
office  of  the  court  shall  be  affixed  or  appended  to  the 
filing  document  approved  by  the  clerk  of  the 
court.  O.  Reg.  519/87,  s.  1. 

2. — (1)  Rule  8  of  the  said  Regulation  is 
amended  by  adding  thereto  the  fol¬ 
lowing  subrules: 

(la)  A  provincial  offences  officer  who  files  a  certifi¬ 
cate  of  parking  infraction  in  the  office  of  a  court  shall 
file  with  it  a  certificate  control  list  in  the  form 
approved  by  the  clerk  of  the  court,  with  the  certificate 
recorded  on  the  list.  O.  Reg.  519/87,  s.  2  (1),  part. 


(2a)  A  single  certificate  control  list  may  be  filed  with 
as  many  certificates  of  parking  infraction  as  can  be 
accounted  for  on  the  certificate  control  list.  O.  Reg. 
519/87,  s.  2  (1),  part. 

(2)  Subrule  8  (3)  of  the  said  Regulation  is 
revoked  and  the  following  substituted 
therefor: 


(3)  The  clerk  of  the  court  shall  endorse  on  the  cer¬ 
tificate  control  list  a  receipt  for  the  certificates  of 
offence  or  certificates  of  parking  infraction  filed  with 
the  certificate  control  list.  O.  Reg.  519/87,  s.  2  (2). 

3.  The  said  Regulation  is  further 
amended  by  adding  thereto  the  fol¬ 
lowing  rule: 

8a. — (1)  A  certificate  under  subsection  19  (la)  of  the 
Act  purporting  to  be  signed  by  the  clerk  of  the  munici¬ 
pality,  or  a  person  designated  by  the  clerk,  shall  be  in 
Form  149  and  shall  be  affixed  or  appended  to  the  cer¬ 
tificate  of  parking  infraction  when  it  is  filed  in  the 
office  of  the  court. 

(2)  A  fascimile  signature  of  the  clerk  of  the  munici¬ 
pality,  or  a  person  designated  by  the  clerk,  is  sufficient 
authentication  of  the  certificate  under  subsection  19 
(la)  of  the  Act.  O.  Reg.  519/87,  s.  3. 

4.  Rule  10  of  the  said  Regulation  is 
revoked  and  the  following  substituted 
therefor: 

10.  The  clerk  of  the  court  shall  endorse  the  date  of 
filing  on  every  certificate  of  offence  or  certificate  of 
parking  infraction  filed  in  the  office  of  the  court. 
O.  Reg.  519/87,  s.  4. 

5.  — (1)  Subrule  11  (1)  of  the  said  Regula¬ 

tion  is  revoked  and  the  following  sub¬ 
stituted  therefor: 

(1)  Upon  the  delivery  of  an  offence  notice  or  a 
parking  infraction  notice  with  a  signed  not  guilty  plea 
to  the  office  of  the  court  specified  in  the  notice,  the 
clerk  of  the  court  shall  set  a  day  and  time  for  trial. 
O.  Reg.  519/87,  s.  5  (1). 

(2)  Rule  11  of  the  said  Regulation  is 
amended  by  adding  thereto  the  fol¬ 
lowing  subrules: 

(la)  Where  a  parking  infraction  notice  issued  in 
respect  of  an  alleged  parking  infraction  under  a 
municipal  by-law  is  received  under  subsection  17  (1)  of 
the  Act,  the  clerk  of  the  court  shall  give  notice  of  the 
time  and  place  of  the  trial  to  the  defendant  and  the 
prosecutor  as  soon  as  practicable  after  the  prosecutor 
has  filed  the  certificate  of  parking  infraction  in  the 
office  of  the  court,  together  with  the  corresponding 
parking  infraction  notice.  O.  Reg.  519/87,  s.  5  (2), 
part. 


(2a)  Where  a  parking  infraction  is  alleged  against 
the  defendant  as  owner  of  a  vehicle,  notice  of  the  trial 
shall  be  given  to  the  person  identified  as  the  holder  of 
the  permit,  as  defined  in  section  6  of  the  Highway 
Traffic  Act,  in  the  evidence  of  the  ownership  of  the 
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vehicle  affixed  or  appended  to  the  certificate  of  park¬ 
ing  infraction.  O.  Reg.  519/87,  s.  5  (2),  part. 

6.  Rule  13  of  the  said  Regulation  is 
revoked  and  the  following  substituted 
therefor: 

13.  The  following  matter?* shall  be  dealt  with  only 
in  court: 

1.  Quashing  a  proceeding,  except  under  section 
9  or  19  of  the  Act. 

2.  Amending  an  information,  a  certificate  of 
offence  or  a  certificate  of  parking  infrac¬ 
tion.  O.  Reg.  519/87,  s.  6. 

7.  The  said  Regulation  is  further 
amended  by  adding  thereto  the  fol¬ 
lowing  rule: 

17a.  Where  notice  is  given  to  the  clerk  by  the 
prosecutor  that  he  does  not  intend  to  file  a  certificate  of 
parking  infraction  that  has  been  issued  in  respect  of  a 
parking  infraction  under  an  Act  of  the  Legislature  or 
under  a  regulation  made  under  the  authority  of  an  Act, 
the  prosecutor  shall  furnish  the  clerk  with  the  name 
and  address  of  the  person  to  whom  the  parking  infrac¬ 
tion  notice  was  issued  and  money  paid  to  the  office  of 
the  court  in  respect  of  the  alleged  parking  infraction 
shall  be  refunded  to  that  person.  O.  Reg.  519/87, 
s.  7. 
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8.  Rule  19  of  the  said  Regulation  is 
amended  by  adding  thereto  the  fol¬ 
lowing  subrule: 

(la)  A  justice  who,  acting  under  section  19  of  the 
Act,  quashes  a  proceeding  shall  endorse  on  the  filing 
document  to  which  the  certificate  of  parking  infraction 
is  affixed  or  appended  the  decision  and  the  reasons  for 
the  decision.  O.  Reg.  519/87,  s.  8. 

9.  — ( 1 )  Subrule  28  (2)  of  the  said  Regula¬ 

tion  is  revoked  and  the  following  sub¬ 
stituted  therefor: 

(2)  An  affidavit  in  support  of  an  application  under 
section  11  or  20  of  the  Act  shall  be  in  Form  102. 
O.  Reg.  519/87,  s.  9  (1). 

(2)  Subrule  28  (3)  of  the  said  Regulation  is 
revoked  and  the  following  substituted 
therefor: 

(3)  A  certificate  under  section  11  or  20  of  the  Act 
shall  be  in  Form  103.  O.  Reg.  519/87,  s.  9  (2). 

(3)  Rule  28  of  the  said  Regulation  is 
amended  by  adding  thereto  the  fol¬ 
lowing  subrule: 

(49)  A  certificate  under  subsection  19  (la)  of  the  Act 
shall  be  in  Form  149.  O.  Reg.  519/87,  s.  9  (3). 
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10.  Forms  102  and  103  of  the  said  Regulation  are  revoked  and  the  following  substituted 
therefor: 
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COURTS  OF  JUSTICE  ACT,  1984 

« 

PART  IV 

PROVINCIAL  COURTS 
JUDGES 


62.  Jurisdiction  conferred  on  a  provincial  judge,  justice  of  Where 
the  peace  or  provincial  court  shall,  in  the  absence  of  express  ^cSed 
provision  for  procedures  therefor  in  any  Act,  regulation  or 
rule,  be  exercised  in  any  manner  consistent,  with  the  due 
administration  of  justice.  R.S.O.  1980,  c.  398,  s.  9  (2). 


PROVINCIAL  OFFENCES  COURT 


68.— (1)  The  provincial  offences  courts  for  the  counties  gj;™1 
and  districts  are  amalgamated  and  continued  as  a  single  court  court 
of  record  named  the  Provincial  Offences  Court. 


(2)  The  Provincial  Offences  Court  shall  be  presided  over  by  J“dfcee°orf  the 
a  provincial  judge  or  justice  of  the  peace.  R.S.O.  1980,  peace  to 
398,  s.  18(1).  preside 


c. 


69.  The  Provincial  Offences  Court  shall  perform  any  Jurisdiction 
function  assigned  to  it  by  or  under  the  Provincial  Offences  Act  ^  ^o.  1980 
or  any  other  Act.  R.S.O.  1980,  c.  398,  s.  18  (2). 


70. — (1)  A  proceeding  in  the  Provincial  Offences  Court  Sittings: 
against  a  young  person  as  defined  in  the  Provincial  Offences  persons 
Act  shall  be  conducted  in  the  Provincial  Court  (Family  Divi¬ 
sion)  or,  in  the  Judicial  District  of  Hamilton-Wentworth,  in 
the  Unified  Family  Court,  sitting  as  the  Provincial  Offences 
Court.  1983,  c.  80,  s.  2  (2). 


joint  sittings  (2)  Where  a  proceeding  in  which  the  Provincial  Offences 
Court  has  jurisdiction  is  conducted  during  the  course  of  a  sit¬ 
ting  of  the  Provincial  Court  (Criminal  Division)  or  Provincial 
Court  (Family  Division),  the  proceeding  shall  be  deemed  to 
be  conducted  in  the  Provincial  Offences  Court.  R.S.O. 
1980,  c.  398,  s.  19  (2). 

Contempt  71. — (l)  Except  as  otherwise  provided  by  an  Act,  every 
person  who  commits  contempt  in  the  face  of  the  Provincial 
Offences  Court  is  on  conviction  liable  to  a  fine  of  not  more 
than  $1,000  or  to  imprisonment  for  a  term  of  not  more  than 
thirty  days,  or  to  both. 


Statement  to 
offender 


(2)  Before  proceedings  are  taken  for  contempt  under  sub¬ 
section  (1),  the  court  shall  inform  the  offender  of  the  conduct 
complained  of  and  the  nature  of  the  contempt  and  inform  him 
or  her  of  the  right  to  show  cause  why  he  or  she  should  not  be 
punished. 


(3)  A  punishment  for  contempt  in  the  face  of  the  court 
shall  not  be  imposed  without  giving  the  offender  an  opportu¬ 
nity  to  show  cause  why  he  or  she  should  not  be  punished. 


(4)  Except  where,  in  the  opinion  of  the  court,  it  is  neces- 
cutionJU  '  sary  to  deal  with  the  contempt  immediately  for  the  preserva¬ 
tion  of  order  and  control  in  the  courtroom,  the  court  shall 
adjourn  the  contempt  proceeding  to  another  day. 
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Adjudication 
by  judge 


Arrest  for 
immediate 
adjudication 


Barring  agent 
in  contempt 


Appeals 


R.S.O.  1980, 
c.  400 


(5)  Where  a  contempt  proceeding  is  adjourned  to  another 
day  under  subsection  (4),  the  contempt  proceeding  shall  be 
heard  and  determined  by  the  court  presided  over  by  a  provin¬ 
cial  judge. 

(6)  Where  the  court  proceeds  to  deal  with  a  contempt 
immediately  and  without  adjournment  under  subsection  (4), 
the  court  may  order  the  offender  arrested  and  detained  in  the 
courtroom  for  the  purpose  of  the  hearing  and  determination. 

(7)  Where  the  offender  is  appearing  before  the  court  as  an 
agent  who  is  not  a  barrister  and  solicitor  entitled  to  practise  in 
Ontario,  the  court  may  order  that  he  or  she  be  barred  from 
acting  as  agent  in  the  proceeding  in  addition  to  any  other  pun¬ 
ishment  to  which  he  or  she  is  liable. 

(8)  An  order  of  punishment  for  contempt  under  this  section 
is  appealable  in  the  same  manner  as  if  it  were  a  conviction  in 
proceedings  commenced  by  certificate  under  Part  I  of  the 
Provincial  Offences  Act. 


(9)  The  Provincial  Offences  Act  applies  for  the  purpose  of 
enforcing  a  punishment  by  way  of  a  fine  or  imprisonment 
under  this  section.  R.S.O.  1980,  c.  398,  s.  20. 

72.  Any  person  who  knowingly  disturbs  or  interferes  with 
the  proceedings  of  the  Provincial  Offences  Court,  without  rea¬ 
sonable  justification,  while  outside  the  courtroom  is  guilty  of 
an  offence  and  on  conviction  is  liable  to  a  fine  of  not  more 
than  $1,000  or  to  imprisonment  for  a  term  of  not  more  than 
thirty  days,  or  to  both.  R.S.O.  1980,  c.  398,  s.  21. 

73.  — (1)  There  shall  be  a  Rules  Committee  of  the  Provin¬ 
cial  Offences  Court  composed  of  such  members  as  are 
appointed  by  the  Lieutenant  Governor  in  Council  who  shall 
designate  one  of  the  members  to  preside  over  the  Committee. 

(2)  A  majority  of  the  members  of  the  Rules  Committee 
constitutes  a  quorum.  New. 

(3)  Subject  to  the  approval  of  the  Lieutenant  Governor  in 
Council,  the  Rules  Committee  of  the  Provincial  Offences 
Court  may  make  rules, 

(a)  regulating  any  matters  relating  to  the  practice  and 
procedure  of  the  Provincial  Offences  Court; 

(b)  prescribing  forms  respecting  proceedings  in  the 
court; 

(c)  regulating  the  duties  of  the  clerks  and  employees  of 
the  court; 

(d)  prescribing  and  regulating  the  procedures  under  any 
Act  that  confers  jurisdiction  on  the  Provincial 
Offences  Court  or  a  judge  or  justice  of  the  peace 
sitting  therein; 

(e)  prescribing  any  matter  that  is  referred  to  in  an  Act 
as  provided  for  by  the  rules  of  the  Provincial 
Offences  Court.  R.S.O.  1980,  c.  398,  s.  22. 


Enforcement 
R.S.O.  1980. 
c.  400 


Penalty  for 
disturbance 
outside 
courtroom 


Rules 

Committee 


Quorum 


Rules 


G  -  3 


OFFICERS 

86. — (1)  There  shall  be  such  clerks  for  the  Provincial  Clerks 
Court  (Criminal  Division)  and  the  Provincial  Court  (Family 
Division)  as  are  considered  necessary,  appointed  under  the 
Public  Service  Act.  R-S-° 

c.  418 

(2)  Each  clerk  of  the  Provincial  Court  (Criminal  Division)  Idem 
is  a  clerk  of  the  Provincial  Offences  Court.  R.S.O.  1980, 

c.  398,  s.  33. 

(3)  Each  clerk  of  the  Provincial  Court  (Family  Division)  is  Idem 
the  clerk  of  that  court  sitting  as  the  Provincial  Offences 
Court.  1983,  c.  80,  s.  2  (4). 


CHAPTER  198 


G  -  4 


Highway  Traffic  Act 


!• — ( 1)  In  this  Act, 


Interpretation 


"driver”  means  a  person  who  drives  a  vehicle  on  a 
highway; 


14. 


mgnway  ,  includes  a  common  and  public  highway, 
street,  avenue,  parkway,  driveway,  square,  place 
■  ndg^’  v'aduct  or  trestle,  any  part  of  which  is 
intended  for  or  used  by  the  general  public  for  the 
passage  of  vehicles  and  includes  the  area  between 

the  lateral  property  lines  thereof;  1 Q83  c  63 
s.  I  (I).  "  ' 


IIS.  Minister  means  the  Minister  of  Transportation 
and  Communications; 


25.  “park”  or  "parking”,  when  prohibited,  means  the 
standing  of  a  vehicle,  whether  occupied  or  not, 
except  when  standing  temporarily  for  the  purpose 
ot  and  while  actually  engaged  in  loading  or  unload¬ 
ing  merchandise  or  passengers; 

29.  "Registrar”  means  the  Registrar  of  Motor  Vehicles 
appointed  under  this  Act; 


32.  "roadway”  means  the  part  of  the  highway  that  is 
improved,  designed  or  ordinarily  used  for  vehicular 
traffic,  but  does  not  include  the  shoulder,  and, 
where  a  highway  includes  two  or  more  separate 
roadways,  the  term  "roadway”  refers  to  any  one 
roadway  separately  and  not  to  all  of  the  roadways 
collectively; 

35.  "stand”  or  "standing”,  when  prohibited,  means  the 
halting  of  a  vehicle,  whether  occupied  or  not, 
except  for  the  purpose  of  and  while  actually 
engaged  in  receiving  or  discharging  passengers; 

36.  "stop”  or  "stopping”,  when  prohibited,  means  the 
halting  of  a  vehicle,  even  momentarily,  whether 

occupied  or  not,  except  when  necessary  to  avoid 
conflict  with  other  traffic  or  in  compliance  with  the 
directions  of  a  constable  or  other  police  officer  or  of 
a  traffic  control  sign  or  signal;  R.S.O.  1980, 
c.  198,  s.  1  (1),  pars.  24-36. 

39.  "vehicle”  includes  a  motor  vehicle,  trailer,  traction 
engine,  farm  tractor,  road-building  machine  and  any 
vehicle  drawn,  propelled  or  driven  by  any  kind  of 
power,  including  muscular  power,  but  does  not 
include  a  motorized  snow  vehicle  or  a  street  car; 
R.S.O.  1980,  c.  198,  s.  I  (1),  par.  39;  1983,  c.  63, 
s.  I  (4). 


PART  II 


G  -  5 


PERMITS 


6.  — (1)  In  this  Part,  Interpretation 

(a)  “CAVR  cab  card”  means  a  permit  issued  by  the 
Ministry  pursuant  to  the  Canadian  Agreement  on 
Vehicle  Registration; 

(b)  “holder”,  when  used  in  relation  to  a  permit,  means 
the  person  in  whose  name  the  plate  portion  of  a 
permit  is  issued; 

(c)  “lessee”  means  a  person  who  has  leased  a  vehicle 
for  a  period  of  not  less  than  one  year; 

(d)  “number”,  when  used  in  relation  to  a  permit  or 
plate  means  a  number,  a  series  of  letters  or  a  com¬ 
bination  of  letters  and  numbers,  and  “numbered”, 
when  so  used,  has  a  corresponding  meaning; 

(e)  “permit”  means  a  permit  issued  under  subsection 
7  (3)  consisting,  except  when  the  permit  is  a  CAVR 
cab  card,  of  a  vehicle  portion  and  a  plate  portion; 

(f)  "police  officer”  includes  an  officer  appointed  for 
carrying  out  the  provisions  of  this  Act; 

(g)  “prescribed”  means  prescribed  by  the  regulations; 

(h)  “validate”  means  render  in  force  for  the  prescribed 
period  of  time  and  “validation”  and  “validated” 
have  corresponding  meanings. 

(2)  Where,  in  this  Part,  it  is  specified  that  an  act  may  be  d  b 

done  by  the  Ministry,  it  may  be  done  by  a  person  authorized  Minister^  y 
by  the  Minister  to  do  the  act.  1982,  c.  15,  s.  1. 

7.  — (1)  No  person  shall  drive  a  motor  vehicle  on  a  high-  Permit,  eie., 

,  1  required 

way  unless, 

(a)  there  exists  a  currently  validated  permit  for  the 
vehicle; 

(b)  there  are  displayed  on  the  vehicle,  in  the  prescribed 
manner,  number  plates  issued  in  accordance  with 
the  regulations  showing  the  number  of  the  permit 
issued  for  the  vehicle;  and 

(c)  there  is  affixed  to  a  number  plate  displayed  on  the 
vehicle,  in  the  prescribed  manner,  evidence  of  the 
current  validation  of  the  permit.  1982,  c.  15, 
s.  2(1). 

(3c)  Where  a  permit  holder  is  in  default  of  payment  of  a  No  permit 
fine  imposed  for  a  parking  infraction,  an  order  may  be  made  SST'S* 
under  subsection  70  (2)  of  the  Provincial  Offences  Act  direct-  unpaid 
ing  that,  r.s.o.  i980, 

c.  400 

(a)  validation  of  that  person’s  permit;  and 

(b)  issuance  of  a  new  permit  to  that  person, 
may  be  refused  until  the  fine  is  paid. 
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(3d)  Where  a  person  who  is  not  a  permit  holder  is  in  [^°uPjrmiI 
default  of  a  payment  of  a  fine  imposed  for  a  parking  infrac-  when  fines 
tion,  an  order  may  be  made  under  subsection  70  (2)  of  the  unpaid 
Provincial  Offences  Act  directing  that  the  issuance  of  a  permit 
may  be  refused  to  that  person  until  the  fine  is  paid. 

(3e)  An  order  permitted  by  subsection  (3c)  does  not  apply 
to  preclude  the  holder  of  more  than  one  permit  from  receiving 
validation  of  a  permit,  the  plate  portion  of  which  was  not 
associated  with  the  vehicle  involved  with  the  infraction  at  the 
time  of  the  infraction.  1985,  c.  13,  s.  1  (1). 

violations  as  12. — (l)  Every  person  who, 

to  number 
lates 

(a)  defaces  or  alters  any  number  plate,  evidence  of  vali¬ 
dation  or  permit; 

(b)  uses  or  permits  the  use  of  a  defaced  or  altered  num¬ 
ber  plate,  evidence  of  validation  or  permit; 

(c)  without  the  authority  of  the  permit  holder,  removes 
a  number  plate  from  a  motor  vehicle  or  trailer; 

(d)  uses  or  permits  the  use  of  a  number  plate  upon  a 
vehicle  other  than  a  number  plate  authorized  for 
use  on  that  vehicle; 

(e)  uses  or  permits  the  use  of  evidence  of  validation 
upon  a  number  plate  displayed  on  a  motor  vehicle 
other  than  evidence  of  validation  furnished  by  the 
Ministry  in  respect  of  that  motor  vehicle;  or 

(f)  uses  or  permits  the  use  of  a  number  plate  or  evi¬ 
dence  of  validation  other  than  in  accordance  with 
this  Act  and  the  regulations, 

is  guilty  of  an  offence  and  on  conviction  is  liable  to  a  fine  of 
not  less  than  $50  and  not  more  than  $500  or  to  imprisonment 
for  not  more  than  thirty  days,  or  to  both,  and  in  addition  his 
licence  or  permit  may  be  suspended  for  not  more  than  six 
months.  R.S.O.  1980,  c.  198,  s.  12  (1);  1982,  c.  15,  s.  5  (1); 

1983,  c.  63,  s.  5  (1). 


Exception  to 
subs.  (3c) 


Parking  on 
roadway 


147.— (1)  No  person  shall  park,  stand  or  stop  a  vehicle  on 
a  roadway. 


(a)  when  it  is  practicable  to  park,  stand  or  stop  the 
vehicle  off  the  roadway;  or 

(b)  when  it  is  not  practicable  to  park,  stand  or  stop  the 
vehicle  off  the  roadway  unless  a  clear  view  of  the 
vehicle  and  of  the  roadway  for  at  least  125  metres 
beyond  the  vehicle  may  be  obtained  from  a  distance 
of  at  least  125  metres  from  the  vehicle  in  each  direc¬ 
tion  upon  the  highway.  R.S.O.  1980,  c.  198, 
s.  147  (1). 

(2)  Subsection  (1)  does  not  apply  to  that  portion  of  a  road-  Where 
way  within  a  city,  town  or  village.  ^  (l) 

nol  apply 

(2a)  Subsection  (1)  does  not  apply  to  that  portion  of  a  Idcm 
roadway  within  a  township,  county  or  police  village  in  respect 
of  which  there  is  a  by-law  prohibiting  or  regulating  parking, 
standing  and  stopping.  1985,  c.  13,  s.  13. 
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Vehicles 
interfering 
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Application 
of  subs.  (10), 
where  by-law 
in  force 


Penalty 


Powers  of 
officer  to 
remove 
vehicle 


(3)  The  Minister  may  make  regulations  prohibiting  or  regu¬ 
lating  the  parking,  standing  or  stopping  of  vehicles  upon  a 
highway  or  any  part  of  a  highway  or  upon  any  class  or  classes 
thereof. 

(4)  The  part  of  every  municipal  by-law  that  is  inconsistent 
with  or  has  the  same  effect  as  a  regulation  made  under  subsec¬ 
tion  (3)  is  revoked  op  the  day  the  regulation  comes  into  force. 
R.S.O.  1980,  c.  198,  s.  147  (3,  4). 

(5)  Whenever  a  police  officer,  police  cadet,  municipal  law 
enforcement  officer  or  an  officer  appointed  for  carrying  out 
the  provisions  of  this  Act  finds  a  vehicle  on  a  highway  in  con¬ 
travention  of  the  provisions  of  this  section  or  the  regulations, 
he  may  move  the  vehicle  or  require  the  driver  or  operator  or 
other  person  in  charge  of  the  vehicle  to  move  it.  R.S.O. 
1980,  c.  198,  s.  147  (5);  1983,  c.  63,  s.  33  (1). 

(6)  The  provisions  of  this  section  do  not  apply  to  the  driver 
or  operator  of  a  vehicle  that  is  so  disabled  while  on  a  highway 
that  it  is  impossible  to  avoid  temporarily  a  contravention  of 
such  provisions. 

(7)  No  person  shall  park  or  stand  a  vehicle  on  a  highway 
unless  he  has  taken  such  action  as  may  be  reasonably  neces¬ 
sary  in  the  circumstances  to  prevent  the  vehicle  from  moving 
or  being  set  in  motion. 

(10)  Notwithstanding  the  other  provisions  of  this  section, 
no  person  shall  park  or  stand  a  vehicle  on  a  highway  in  such  a 
manner  as  to  interfere  with  the  movement  of  traffic  or  the 
clearing  of  snow  from  the  highway. 

(11)  The  provisions  of  subsection  (10)  with  respect  to  park¬ 
ing  or  standing  in  such  a  manner  as  to  interfere  with  the 
movement  of  traffic  or  with  the  clearing  of  snow  from  the 
highway  do  not  apply  to  a  portion  of  a  highway  in  respect  of 
which  a  municipal  by-law  prohibiting  or  regulating  parking  or 
standing  in  such  a  manner  as  to  interfere  with  traffic  or  with 
the  clearing  of  snow  from  the  highway,  as  the  case  may  be,  is 
in  force. 

(12)  Every  person  who  contravenes  any  of  the  provisions  of 
this  section  is  guilty  of  an  offence  and  on  conviction  is  liable 
to  a  fine  of  not  less  than  $5  and  not  more  than  $50.  R.S.O. 
1980,  c.  198,  s.  147  (6-12). 

(13)  A  police  officer,  police  cadet,  municipal  law  enforce¬ 
ment  officer  or  an  officer  appointed  for  the  carrying  out  of  the 
provisions  of  this  Act,  upon  discovery  of  any  vehicle  parked 
or  standing  in  contravention  of  subsection  (10)  or  of  a  munici¬ 
pal  by-law,  may  cause  it  to  be  moved  or  taken  to  and  placed 
or  stored  in  a  suitable  place  and  all  costs  and  charges  for 
removing,  care  and  storage  thereof,  if  any,  are  a  lien  upon  the 
vehicle,  which  may  be  enforced  in  the  manner  provided  by 
section  52  of  the  Mechanics’  Lien  Act.  R.S.O.  1980,  c.  198, 
s.  147  (13);  1983,  c.  63,  s.  33  (2). 


Regulations, 
parking,  etc. 
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R.S.O.  1980, 
c.  261 
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R.S.O.  1980, 
c.  400 


184. 


PROCEDURE,  ARRESTS  AND  PENALTIES 


181. — (1)  Subject  to  subsection  (2),  the  owner  of  a  vehicle 
may  be  charged  with  and  convicted  of  an  offence  under  this 
Act  or  the  regulations  or  any  municipal  by-law  regulating  traf¬ 
fic  for  which  the  driver  of  the  vehicle  is  subject  to  be  charged 
unless,  at  the  time  of  the  offence,  the  vehicle  was  in  the  pos¬ 
session  of  some  person  other  than  the  owner  without  the 
owner’s  consent  and  on  conviction  the  owner  is  liable  to  the 
penalty  prescribed  for  the  offence.  R.S.O.  1980,  c.  198, 
s.  181  (1). 

(2)  The  owner  of  a  vehicle,  except  when  he  is  also  the  driv¬ 
er,  shall  not  be  convicted  for  a  contravention  of  any  of  the 
provisions  of  subsection  90  (3)  or  (6)  or  of  sections  109  to  146, 
148,  151,  152,  158  or  173  or  any  regulation  or  by-law  made  or 
passed  thereunder  or  under  subsection  90  (8)  or  of  any  of  the 
provisions  of  any  by-law  passed  under  any  Act  regulating  or 
prohibiting  turns  on  a  highway.  R.S.O.  1980,  c.  198, 
s.  181  (2);  1983,  c.  63,  s.  43  (1). 


(3)  For  the  purposes  of  this  Act,  the  holder  of  a  permit  as 
defined  in  section  6  shall  be  deemed  to  be  the  owner  of  the 
vehicle  referred  to  in  the  permit  if  a  number  plate  bearing  a 
number  that  corresponds  to  the  permit  was  displayed  on  the 
vehicle  at  the  time  an  offence  was  committed  unless  the  num¬ 
ber  plate  was  displayed  thereon  without  his  consent,  the  bur¬ 
den  of  proof  of  which  shall  be  on  the  holder.  1982,  c.  15, 
s.  12. 

(4)  For  the  purposes  of  this  Act,  where  a  number  plate 
issued  under  section  7  is  exposed  on  a  motor  vehicle,  the 
holder  of  the  permit  corresponding  thereto  shall  be  deemed  to 
be  the  owner  of  that  vehicle  unless  the  number  plate  was 
exposed  thereon  without  his  consent,  the  burden  of  proof  of 
which  is  on  the  permit  holder.  1983,  c.  63,  s.  43  (2). 

182.  Every  person  who  contravenes  any  provision  of  this 
Act  or  of  the  regulations  is  guilty  of  an  offence  and  the  penal¬ 
ties  imposed  by  or  under  the  authority  of  this  Act  are  recover¬ 
able  under  the  Provincial  Offences  Act.  R.S.O.  1980,  c.  198, 
s.  182. 


(3)  A  copy  of  any  writing,  paper  or  document  filed  in  the 
Ministry  pursuant  to  this  Act,  or  any  statement  containing 
information  from  the  records  required  to  be  kept  under  this 
Act,  purporting  to  be  certified  by  the  Registrar  under  the  seal 
of  the  Ministry,  shall  be  received  in  evidence  in  all  courts 
without  proof  of  the  seal  or  signature  and  is  prima  facie  evi¬ 
dence  of  the  facts  contained  therein. 

(4)  An  engraved,  lithographed,  printed  or  otherwise 
mechanically  reproduced  facsimile  signature  of  the  Registrar 
is  sufficient  authentication  of  any  such  copy  or  statement. 
R.S.O.  1980,  c.  198,  s.  184  (3,  4). 
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may  appear 
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Certificate 
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adjournment 


187. — (1)  If  an  owner  of  a  motor  vehicle  is  served  with  a 
summons  to  appear  in  a  local  municipality  other  than  that  in 
which  he  resides  for  an  offence  against  this  Act,  and  his 
defence  is  that  neither  he  nor  his  motor  vehicle  was  at  the 
place  of  the  alleged  offence  at  the  time  such  offence  occurred, 
and  that  the  summons  must  have  been  issued  against  him 
through  an  error  of  the  informant  as  to  the  number  on  the 
official  number  plate,  then  and  in  that  case  only  he  may 
appear  before  a  justice  of  the  peace  in  the  local  municipality 
in  which  he  resides  and,  in  the  same  manner  as  if  he  were 
being  tried  for  an  offence  against  this  Act,  give  evidence  by 
himself  and  corroborated  by  the  evidence  of  at  least  two  other 
credible  witnesses  that  neither  he  nor  his  motor  vehicle  was  at 
the  place  of  the  alleged  offence  at  the  time  such  offence 
occurred,  and  that  the  summons  must  have  been  issued 
against  him  through  an  error  of  the  informant  as  to  the  num¬ 
ber  on  the  official  number  plate. 

(2)  The  justice,  if  satisfied  of  the  truth  of  such  evidence, 
shall  forthwith  make  out  a  certificate  in  the  form  set  out  in  the 
Schedule  to  this  Act  and  forward  it  by  registered  mail  to  the 
justice  before  whom  the  summons  is  returnable. 

(3)  The  justice  before  whom  the  summons  is  returnable 
shall,  upon  receiving  such  certificate,  thereupon  dismiss  the 
charge  unless  he  has  reason  to  believe  that  the  testimony  is 
untrue  in  whole  or  in  part,  in  which  case  he  may  adjourn  the 
case  and  again  summon  the  defendant,  who  shall  then  be 
required  to  attend  before  him  at  the  place  and  time  men¬ 
tioned  in  the  summons.  R.S.O.  1980,  c.  198,  s.  187. 
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CHAPTER  219 
Interpretation  Act 

1.  — (1)  The  provisions  of  this  Act  apply  to  every  Act  of  the  Ap^ucation 
Legislature  contained  in  these  Revised  Statutes  or  hereafter 
passed,  except  in  so  far  as  any  such  provision. 

(a)  is  inconsistent  with  the  intent  or  object  of  the  Act; 
or 

(b)  would  give  to  a  word,  expression  or  provision  of 
the  Act  an  interpretation  inconsistent  with  the  con¬ 
text  ;  or 

(c)  is  in  the  Act  declared  not  applicable  thereto. 

(2)  Sections  2,  4,  9,  27  and  30  apply  to  the  regulations  made  of^tain0" 
under  the  authority  of  an  Act.  R.S.O.  1970,  c.  225,  s.  1 .  sections  to 

-  regulations 

2.  Where  an  Act  contains  an  interpretation  provision,  it 

shall  be  read  and  construed  as  subject  to  the  exceptions  provisions  in 

j  •  other  Acts 

contained  in  subsection  1  (1).  R.S.O.  1970,  c.  225,  s.  2. 

3.  The  provisions  of  this  Act  apply  to  the  construction  of  it 
anti  to  the  w'ords  and  expressions  used  in  it.  R.S.O.  1970, 
c.  225,  s.  3. 


KULES  OF  CONSTKUCTION 

4.  The  law  shall  be  considered  as  always  speaking  and,  ^akingy* 
where  a  matter  or  thing  is  expressed  in  the  present  tense, 

it  is  to  be  applied  to  the  circumstances  as  they  arise,  so 
that  effect  may  be  given  to  each  Act  and  every  part  of  it 
according  to  its  true  intent  and  meaning.  R.S.O.  1970, 
c.  225,  s.  4. 

5.  Where  an  Act  is  not  to  come  into  operation  imme-  ^done** 
diately  on  the  passing  thereof  and  confers  power  to  make  an  J^ibefore 
appointment,  to  make,  grant  or  issue  an  order,  warrant,  it  is  in 
scheme,  letters  patent,  rules,  regulations  or  by-laws,  to  give  operatlon 
notices,  to  prescribe  forms,  or  to  do  any  thing  for  the  purposes 

of  the  Act,  that  power  may  be  exercised  at  any  time  after 
the  passing  of  the  Act,  but  an  instrument  made  under  the 
power,  unless  the  contrary  is  necessary  for  bringing  the  Act 
into  operation,  does  not  come  into  operation  until  the  Act 
comes  into  operation.  R.S.O.  1970,  c.  225,  s.  5. 


O.  Where  an  Act  confers  power  to  make,  grant  or  issue  an 
order,  warrant,  scheme,  letters  patent,  rule,  regulation  or 
by-law,  expressions  used  therein,  unless  the  contrary  intention 
appears,  have  the  same  meaning  as  in  the  Act  conferring  the 
power.  R.S.O.  1970,  c.  225,  s.  6. 

7.  — (1)  Every  Act  shall  be  judicially  noticed  by  judges, 
justices  of  the  peace  and  others  without  being  specially 
pleaded. 

(2)  Every  proclamation  shall  be  judicially  noticed  by 
judges,  justices  of  the  peace  and  others  without  being  specially 
pleaded.  R.S.O.  1970,  c.  225,  s.  7. 

8.  The  preamble  of  an  Act  shall  be  deemed  a  part  thereof 
and  is  intended  to  assist  in  explaining  the  purport  and  object 
of  the  Act.  R.S.O.  1970,  c.  225,  s.  8. 
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9.  The  marginal  notes  and  headings  in  the  body  of  an  Act 
and  references  to  former  enactments  form  no  part  of  the 
Act  but  shall  be  deemed  to  be  inserted  for  convenience  of 
reference  only.  R.S.O.  1970,  c.  225,  s.  9. 

10.  Every  Act  shall  be  deemed  to  be  remedial,  whether  its 
immediate  purport  is  to  direct  the  doing  of  any  thing  that 
the  Legislature  deems  to  be  for  the  public  good  or  to  prevent  or 
punish  the  doing  of  any  thing  that  it  deems  to  be  contrary 
to  the  public  good,  and  shall  accordingly  receive  such  fair, 
large  and  liberal  construction  and  interpretation  as  will  best 
ensure  the  attainment  of  the  object  of  the  Act  according  to  its 
true  intent,  meaning  and  spirit.  R.S.O.  1970,  c.  225,  s.  10. 

IMPLIED  PROVISIONS 

27.  In  every  Act,  unless  the  contrary  intention  appears, 

(d)  where  a  form  is  prescribed,  deviations  therefrom  not 
a  fleeting  the  substance  or  calculated  to  mislead  do 
not  vitiate  it ; 
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CHAPTER  301 

Motorized  Snow  Vehicles  Act 


I .  In  this  Act, 


(/)  "motorized  snow  vehicle’’  means  a  self-propelled 
vehicle  designed  to  be  driven  primarily  on  snow; 

(g)  "permit"  means  a  permit  issued  under  section  2; 


(i)  "registration  number’’  means  a  number  or  com¬ 
bination  of  letters  and  numbers  allocated  to  a 
motorized  snow  vehicle  by  the  Ministry  on  the 
registration  thereof; 

(l)  "validate"  means  render  in  force  for  the  period  of 
time  prescribed  by  the  regulations,  and  "validation" 
and  ‘‘validated’’  have  corresponding  meanings. 
R.S.O.  1980,  c.  301,  s.  1;  1981,  c.  42,  s.  1;  1982,  c.  13, 
s.  1. 

2. — (1)  The  owner  of  a  motorized  snow  vehicle  shall  not, 

[a)  drive  the  motorized  snow  vehicle;  or 

(b)  cause  or  permit  the  motorized  snow  vehicle  to  be 
driven, 

except  under  the  authority  of  a  permit  for  the  motorized  snow 
vehicle  issued  or  validated  under  subsection  (3)  or  except  on  lands 
occupied  by  the  owner  of  the  motorized  snow  vehicle. 

(2)  Every  dealer  in  motorized  snow  vehicles  who  sells  a 
new  motorized  snow  vehicle  shall  register  the  motorized 
snow  vehicle  on  behalf  of  the  purchaser  thereof  with  the 
Ministry  within  six  days  following  the  sale. 

(3)  Upon  registration  of  a  motorized  snow  vehicle  by  a 
dealer  pursuant  to  subsection  (2)  or  by  the  owner  of  the 
motorized  snow  vehicle  and  upon  payment  of  the  fee  pre¬ 
scribed  by  the  regulations,  the  Ministry  or  any  person 
authorized  by  the  Minister  shall  issue  for  the  motorized 
snow  vehicle  a  numbered  permit  in  accordance  with  the 
regulations,  bearing  the  registration  number  of  the  motorized 
snow  vehicle  and  provide  such  evidence  of  the  issue  of  the 
permit  for  display  upon  the  motorized  snow  vehicle  as  may 
be  prescribed  by  the  regulations. 

(4)  Upon  the  application  of  the  owner  of  a  motorized 
snow  vehicle  for  which  a  permit  has  been  issued  and  upon 
payment  of  the  fee  prescribed  by  the  regulations,  the  Minister 
or  any  person  authorized  by  the  Minister  shall  validate  the 
permit  and  provide  such  evidence  of  validation  as  may  be 
prescribed  by  the  regulations. 

(5)  The  Ministry  shall  maintain, 

(a)  a  numerical  index  record  of  all  permits  issued  and 
in  force  under  this  section;  and 

(b)  an  alphabetical  index  record  of  the  names  and 
addresses  of  all  persons  to  whom  permits  that  are  in 
force  have  been  issued. 


Imi-rprr- 

lai.iin 


Records 
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(6)  A  permit  that  is  issued  or  validated  is  in  force  during 
the  period  of  time  prescribed  by  the  regulations. 

(7)  Every  motorized  snow  vehicle,  unless  exempted  under 
this  Act  or  the  regulations,  shall  have  attached  to  or  painted 
on  both  sides  of  the  cowling  in  a  clearly  visible  position 
a  sign  showing  the  registration  number  of  the  motorized 
snow  vehicle  in  the  form  and  manner  prescribed  in  the  regu¬ 
lations. 

(8)  Every  driver  of  a  motorized  snow  vehicle  who  fails 
to  display  on  the  motorized  snow  vehicle  in  the  form  and 
manner  prescribed  bv  the  regulations  evidence  of  the  issue 
or  validation  of  the  permit  is  guilty  of  an  offence. 

1  O.  The  provisions  of  the  Highway  Traffic  Act ,  except  Part  XI, 
and  of  the  Motor  Vehicle  Accident  Claims  Act  do  not  apply  to  a 
motorized  snow  vehicle  or  to  the  driving  thereof.  R.S.O.  1980, 
c.  301,  s.  10. 
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Municipal  Act 


1 .  In  this  Act, 


Interpre¬ 

tation 


9.  “highway”  means  a  common  and  public  highway, 
and  includes  a  street  and  a  bridge  forming  part  of 

a  highway  or  on,  over  or  across  which  a  highway 
passes ; 


18.  “municipality”  means  a  locality  the  inhabitants  of 
which  are  incorporated; 


AUTHENTICATION  OF  BY-LAWS 


1  2!>. — (1)  Every  by-law  shall  be  under  the  seal  of  the  a0°beauthen- 
corporation,  and  shall  be  signed  by  the  head  of  the  council  Seated 

or  by  the  presiding  officer  at  the  meeting  at  which  the  by-law 
was  passed  and  by  the  clerk. 

(2)  Every  by-law  purporting  to  be  so  sealed  and  signed, 
when  produced  by  the  clerk  or  any  officer  of  the  corporation 
charged  with  the  custody  of  it,  shall  be  received  in  evidence 
in  all  courts  without  proof  of  the  seal  or  signature. 


Proof  of  seal 
or  signature 
not  required 


Omission 
to  affix  seal 


(3)  Where,  by  oversight,  the  seal  of  the  corporation  has 
not  been  affixed  to  a  by-law,  it  may  be  affixed  at  any  time 
afterwards,  and,  when  so  affixed,  the  by-law  is  as  valid  and 
effectual  as  if  it  had  been  originally  sealed. 


Certified 
copy  of 
by-law 


(4)  A  copy  of  a  by-law,  purporting  to  be  certified  by  the 
clerk,  under  the  seal  of  the  corporation,  as  a  true  copy, 
shall  be  received  in  evidence  in  all  courts  without  proof  of  the 
seal  or  signature.  R.S.O.  1980,  c.  302,  s.  129. 


PART  XVII 

Powers  to  Pass  By-laws 
ma>'  hc  passed  by  the  councils  of  all 

municipalities: 

Prohibiting  42.  For  prohibiting  carriages,  wagons,  bicycles,  sleighs 
sidewalks,  and  other  vehicles  and  conveyances  of  every  description, 
and  whatever  the  motive  power,  or  any  particular  kind  or 
class  of  such  vehicles  or  conveyances  being  upon,  or  being 
used,  drawn,  hauled  or  propelled  along  or  upon,  any  side¬ 
walk,  pathway  or  footpath,  used  by  or  set  apart  for  the  use 
of  pedestrians  and  forming  part  of  any  highway  or  bridge, 
boulevard  or  other  means  of  public  communication,  or  being 
in  or  upon  any  highway,  boulevard,  park,  park-lot,  garden 
or  other  place  set  apart  for  ornament  or  embellishment  or 
for  public  recreation.  R.S.O.  1980,  c.  302,  s.  208,  par.  42; 
1982,  c.  24,  s.  9  (2). 
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1 *  |  ().  By-laws  may  be  passed  by  the  eonncils  of  local 
municipalities: 

Permit  118.  For, 

parking 

i.  allowing  the  parking  of  motor  vehicles  or  any 
class  or  classes  thereof  on  designated  parts  of 
highways  for  specified  periods  and  during  specified 
hours  pursuant  to  permits  issued, 


ii.  charging  such  fee  as  the  council  may  determine  lor 
the  privilege  of  parking  for  such  periods  and  during 
such  times  as  the  by-law  provides, 


iii.  providing  for  the  commencement,  expiry  and  can¬ 
cellation  of  permits  and  the  refunding  of  the  fee  for 
the  unexpired  portion  of  the  permit  period, 

iv.  prohibiting  the  parking,  standing  or  stopping  of 
motor  vehicles  on  the  designated  highways  or  the 

designated  parts  of  highways  during  specified  hours 
except  by  authority  of  a  permit,  and 

v.  providing  for  exemptions  from  parking,  standing  or 
stopping  prohibitions  of  any  by-law  of  the  corpora¬ 
tion  regulating  traffic  where  a  permit  is  used. 


(a)  A  by-law  passed  under  this  paragraph  that 
affects  a  highway  designated  as  a  connect¬ 
ing  link  or  extension  of  the  King's  Highway 
under  subsection  21  (1)  of  the  Public  Transporta-  |<s°  i'»so. 

f  ■I’l 

lion  and  Highway  Improvement  Act  has  no  effect 
until  it  is  approved  by  the  Minister  of  Transpor¬ 
tation  and  Communications.  R.S.O.  1980, 
c.  302,  s.  210,  par.  118;  1982,  c.  24,  s.  10  (3). 

119.  For  exempting,  pursuant  to  permits  issued,  the  j’arkmE  for  ^ 
owners  and  drivers  of  vehicles  operated  by  or  carrying  a  ' 

physically  handicapped  person,  as  defined  by  the  by-law, 
from  any  provision  of  a  by-law  passed  bv  the  council  under 
this  Act  or  under  any  other  general  or  special  Act  for  pro¬ 
hibiting  or  regulating  the  parking,  standing  or  stopping  of 
motor  vehicles  on  any  highway  or  part  thereof  under  the 
jurisdiction  of  the  council. 

(a)  A  by-law  passed  under  this  paragraph. 

(i)  may  provide  for  the  issuing  of  permits  in 
respect  of  vehicles  that  are  operated  by  or 
that  carry  a  physically  handicapped  person, 
as  defined  in  the  bv-law, 

(ii)  may  provide  for  the  manner  by  which  such 
vehicles  shall  be  identified, 

(iia)  may  deem,  subject  to  such  terms  and  conditions 
as  are  set  out  in  the  by-law,  permits  and  other 
markers  or  devices  issued  by  other  jurisdictions 
for  the  purpose  of  identifying  handicapped  per¬ 
sons  or  vehicles  used  by  handicapped  persons  to 
be  permits  issued  for  the  purposes  of  by-laws 
passed  under  this  paragraph  and  paragraph  150, 
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(iii)  may  regulate  or  prohibit  the  parking,  stand¬ 
ing  or  stopping  of  motor  vehicles  in  respect 
of  which  a  permit  has  been  issued  pursuant 
to  a  by-law  passed  under  this  paragraph  and 
the  provisions  authorized  by  this  subclause 
may  be  different  from  and  in  conflict  with 
the  provisions  of  anv  other  by-law  of  tin- 
municipality  for  prohibiting  or  regulating  the 
parking,  standing  or  stopping  of  motor  vehicles 
on  a  highway  or  part  thereof  under  the 
jurisdiction  of  the  council,  and 

(iv)  shall  prohibit  the  improper  use  or  acquisition 
of  a  permit  or  anv  decal  or  other  identifying 
marker  issued  in  connection  with  the  permit. 

R  SO  1980 
c.  198 


( b )  A  number  plate  issued  under  the  Highway  Traffic  Act 
that  bears  the  symbol  for  the  disabled  shall  be  deemed 
to  be  a  permit  issued  for  the  purposes  of  by-laws  passed 
under  this  paragraph  and  paragraph  150.  R.S.O. 
1980,  c.  302,  s.  210,  par.  119;  1983,  c.  41,  s.  1  (1,  2). 


125.  For  prohibiting  the 
vehicles, 


parking  or  leaving 


Of  motor  I’rntiihitine 
parking  <>n 
privntr  nr 
municipal 
property 


i.  on  private  property  without  the  consent  of  the 
owner  or  occupant  of  the  property,  and 


ii.  on  property  owned  or  occupied  by  the  munici¬ 
pality  or  any  local  board  thereof  without  the 
consent  of  the  municipality  or  local  board,  as  the 
case  may  be. 

(a)  A  by-law  passed  under  this  paragraph  may 
provide  for  the  removal  or  impounding  of  any 
vehicle,  at  its  owner’s  expense,  parked  or  left 
contrary  to  the  by-law. 


(h)  Subsection  147  (13)  of  the  Highway  Traffic  Act  ''  : 

applies  with  necessary  modifications  to  a  by-law 
passed  under  this  paragraph. 

(c)  The  driver  of  a  motor  vehicle,  not  being  the 
owner,  i>  liable  to  any  penalty  provided  under 
a  by-law  passed  under  this  paragraph,  and 
the  owner  of  a  motor  vehicle  is  also  liable  to 
such  a  penalty  unless  at  the  time  the  offence 
was  committed  the  motor  vehicle  was  in  the 
possession  of  a  person  other  than  the  owner 
without  the  owner’s  consent. 

(d)  Notwithstanding  subsection  321a  (2)  and  sub¬ 
ject  to  clause  (/),  the  driver  or  owner  of  a 
motor  vehicle  parked  or  left  on  private 
property  is  not  liable  to  any  penalty  or  to 
have  the  motor  vehicle  removed  from  such 
property  or  impounded  under  a  by-law  passed 
under  this  paragraph  except  upon  the  written 
complaint  of  the  owner  or  occupant  of  the 
property  given  to  a  constable  or  officer 
appointed  for  the  carrying  out  of  the  pro¬ 
visions  of  the  by-law. 
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(e)  Where  an  owner  or  occupant  of  property 
affected  by  a  by-law  passed  under  this 
paragraph  has  posted  signs  stating  conditions 
on  which  a  motor  vehicle  may  be  parked  or 
lelt  on  the  property  or  prohibiting  the 
parking  or  leaving  of  a  motor  vehicle  on  the 
property,  a  motor  vehicle  parked  or  left  on 
the  property  contrary  to  such  conditions  or 
prohibition  shall  be  deemed  to  have  been 
parked  or  left  without  consent. 

(/)  A  special  constable  appointed  under  the 
Police  Act,  in  respect  of  a  particular  property, 
to  enforce  a  by-law  passed  under  this  para¬ 
graph  shall  be  deemed  to  have  the  written 
authority  of  the  owner  or  occupant  of  the 
property  to  enforce  the  by-law,  and  such 
special  constable  is  not  required  to  receive  a 
written  complaint  before  enforcing  the  by-law 

(g)  In  this  paragraph, 

(i)  “owner”  when  used  in  relation  to 
property  means, 

(A)  the  registered  owner  of  the 
property, 

(B)  the  registered  owner  of  a  con¬ 
dominium  unit,  whose  consent 

shall  extend  only  to  the  control 
of  the  unit  of  which  he  is  owner 
and  anv  parking  spaces  allotted 
to  him  bv  the  condominium 
corporation  or  reserved  for  his 
exclusive  use  in  the  declaration 
or  description  of  the  property, 

(C)  the  spouse  of  a  person  described 
in  sub-subclause  (A)  or  (B), 

(D)  where  the  property  is  included 
in  a  description  registered  under 
the  Condominium  .-Iff.  the  board  K 
of  directors  of  the  condominium 
corporation, 

(E)  a  person  authorized  in  writing 
bv  the  property  owner  as  de¬ 
fined  in  sub-subclause  (A),  (B), 
(C)  or  (D)  to  act  on  the  owner  s 
behalf  for  requesting  the  en¬ 
forcement  ol  a  by-law  passed 
under  this  paragraph, 

(ii)  “occupant”  means, 

(A)  the  tenant  of  the  property  or 
part  thereof  whose  consent  shall 
extend  only  to  the  control  of  the 
land  of  which  he  is  tenant  and 
anv  parking  spaces  allotted  to 
him  under  his  lease  or  tenancy 
agreement, 

(Bi  the  spouse  of  a  tenant. 
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(C)  a  person  or  a  municipality,  or  a 
local  board  thereof,  having  an 
intercut  in  the  property  under 
an  easement  or  right  of  way 
granted  to  or  expropriated  by 
the  person,  munioipalitv  or  local 
board  whose  consent  shall  ex¬ 
tend  onlv  to  the  part  of  the 
property  that  is  subject  to  the 
easement  or  right  of  way. 

(D)  a  person  authorized  in  writing 
by  an  occupant  as  defined  in 
sub-subclause  (A),  (B)  or  (C)  to  act 
on  the  occupant’s  behalf  for  re¬ 
questing  the  enforcement  of  a 
by-law  passed  under  this  para¬ 
graph.  R.S.O.  1980,  c.  302, 
s.  210,  par.  125;  1982,  c.  24, 
s.  10  (4,  5). 


;{ 1  O.  By-laws  may  be  passed  by  the  council  of  every  local 
municipality: 


Use  of 
untravelled 
portions  of 
highways 
under  lease 


2.  For  regulating  and  controlling  the  use,  including  the 
use  for  parking  purposes,  of  untravelled  portions  of  highways 
under  the  jurisdiction  of  the  council  that  are  not  extensions 
or  connecting  links  of  the  King's  Highway,  which  are 
leased  or  in  respect  of  which  a  licence  is  granted  under 
paragraph  1.  R.S.O.  1980,  c.  302,  s.  310. 


8.  For  erecti-ng,  maintaining  and  operating  on  any  highway  instaUaUo^ 
or  portion  of  a  highway  automatic  or  other  mechanical  controlling 
meters  or  devices,  with  the  necessary  standards  for  the  veWcieson 
same,  for  the  purpose  of  controlling  and  regulating  the  and^arging 
parking  of  any  vehicle  on  the  highway  and  measuring  and  £^king0r 
recording  the  duration  of  such  parking,  for  requiring  drivers 
of  every  vehicle  parked  on  such  highways  to  make  use  of 
such  meters  or  devices,  and  to  pay  for  parking  such 
vehicle  on  the  highway  a  fee  according  to  the  amount  or 
scale  prescribed  by  the  by-law  and  as  measured  by  the 
meter  or  device,  and  for  prohibiting  parking  of  vehicles 
on  such  highway  or  portion  of  a  highway  unless  such 
meter  or  device  is  made  use  of  and  such  fee  is  paid,  and 
for  limiting  the  right  of  parking  of  vehicles  on  such 
highway  to  such  drivers  as  do  make  use  of  such  meters 
or  devices  and  pay  such  fees. 


Power  lo 

impOM* 

I’ino 


Power  to 
rot  rain  In 
order  \\  hen 
i'onvit  tion 
entered 
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(a)  No  municipality  or  municipal  parking  authority, 

except  in  case  of  negligence,  is  liable  for  personal  negligence 
injury  or  for  damage  by  reason  of  the  erection, 
maintenance  or  operation  of  such  meters  or  devices 
with  the  necessary  standards  for  the  same  under 
the  authority  of  a  by-law  passed  under  this  para¬ 
graph,  or  by  reason  of  a  vehicle  being  parked  on  the 
highway  under  the  terms  of  such  by-law.  R.S.O. 

1980,  c.  302,  s.  315,  par.  8;  1982,  c.  24,  s.  12  (1). 


PART  XIX 

Penalties  and  Enforcement  of  By-laws 

1 .  By-laws  may  be  passed  by  the  councils  of  all 
municipalities  and  by  the  boards  of  commissioners  ol  police  tor 
providing  that  any  person  who  contravenes  any  by-law  of  the 
council  or  of  the  board,  as  the  case  may  be,  passed  under  the 
authority  of  this  Act.  is  guilty  of  an  offence  and  for  providing  for 
the  imposition  of  fines  of  not  more  than  82.000  on  every  person 
who  is  convicted  of  an  offence  under  any  such  by-law.  1982, 
c.  24,  s.  13,  part. 

321  a. — (1)  A  by-law  passed  for  the  purposes  of  section  321 
may  provide  that,  where  a  vehicle  has  been  left  parked,  stopped  v i  i..,  i. 
or  left  standing  in  contravention  of  a  by-law  passed  under  this 
Act,  the  owner  of  the  vehicle,  notwithstanding  that  he  was  not 
the  driver  of  the  vehicle  at  the  time  of  the  contravention  of  the 
by-law.  is  guilty  of  an  offence  and  is  liable  to  the  fine  prescribed 
for  the  offence  unless,  at  the  time  of  the  offence,  the  vehicle  was 
in  the  possession  of  some  person  other  than  the  owner  without 
the  owner's  consent. 

(2)  A  by-law  passed  for  the  purposes  of  section  321  may  pro-  n’l'm 
vide  a  procedure  for  the  voluntary  payment  of  penalties  out  of  . .mrt 
court  in  cases  where  it  is  alleged  that  a  by-law  related  to  the 
parking,  standing  or  stopping  of  vehicles  has  been  contravened. 

1982,  c.  24,  s.  13,  part. 

323.  Except  as  otherwise  provided  in  any  Act.  every  o$f„ecsatlon 
fine  imposed  for  a  contravention  of  a  by-law  of  a  munici¬ 
pality  or  a  local  board  thereof  belongs  to  the  municipality. 

R.S.O.  1980,  c.  302,  s.  323. 


Convictions 

not 

invalidated 
for  want 


324. — (1)  A  conviction  for  a  contravention  of  any  by¬ 
law  shall  not  be  quashed  for  want  of  proof  of  the  by-law 
before  the  convicting  justice,  but  the  court  or  a  judge  ofgroof 
hearing  the  motion  to  quash  may  dispense  with  such  proof  0  y  aw 
or  may  permit  the  by-law  to  be  proved  by  affidavit  or 
in  such  other  manner  as  may  be  considered  proper. 


(2)  Nothing  in  this  section  relieves  a  prosecutor  from  the  aseto  proof nt 
duty  of  proving  the  by-law  or  entitles  the  justice  to 
dispense  with  such  proof.  R.S.O.  1980,  c.  302,  s.  324. 


32(1.  Where  any  by-law  of  a  municipality  or  of  a  local  board 
thereof,  passed  under  the  authority  of  this  or  any  other  general  or 
special  Act,  is  contravened  and  a  conviction  entered,  in  addition 
to  any  other  remedy  and  to  any  penalty  imppsed  by  the  by-law,  the 
court  in  which  the  conviction  has  been  entered,  and  any  court  of 
competent  jurisdiction  thereafter,  may  make  an  order  prohibiting 
the  continuation  or  repetition  of  the  offence  by  the  person  con¬ 
victed.  R.S.O.  1980,  c.  302,  s.  326. 


PROSECUTIONS 

34J).  Section  321  applies  with  necessary  modifications  to  Application  of 
by-laws  passed  under  subsection  347  ( 1 )  by  the  trustees  of  a  police  ' 
village.  R.S.O.  1980,  c.  302,  s.  349. 


CHAPTER  53 
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Permit 

required 


Violations 
as  to 
number 


Off-Road  Vehicles  Act,  1983 


1.  In  this  Act,  Interpretation 

(c)  “holder”,  when  used  in  relation  to  a  permit,  means 
the  person  in  whose  name  the  plate  portion  of  a 
permit  is  issued; 

(g)  “off-road  vehicle”  means  a  vehicle  propelled  or 
driven  otherwise  than  by  muscular  power  or  wind 
and  designed  to  travel, 

(i)  on  not  more  than  three  wheels,  or 

(ii)  on  more  than  three  wheels  and  being  of  a  pre¬ 
scribed  class  of  vehicle; 

(i)  “permit”,  unless  otherwise  indicated,  means  a  per¬ 
mit  issued  under  section  5  consisting  of  a  vehicle 
portion  and  a  plate  portion; 


3. — (1)  No  person  shall  drive  an  off-road  vehicle  except 
under  the  authority  of  a  permit  for  the  vehicle  and  with  the 

number  plate  showing  the  number  of  the  permit  displayed  on 
the  vehicle  in  the  manner  prescribed. 

(2)  Every  driver  of  an  off-road  vehicle  shall  carry  the  per-  ^™i(!rjte°d 
mit  for  it  or  a  true  copy  thereof  and  shall  surrender  the  permit  e  ar  'e 
or  copy  for  inspection  upon  demand  of  a  peace  officer. 

(3)  Subsection  (2)  does  not  apply  to  a  driver  of  an  off-road  Exception 
vehicle  on  land  where  the  owner  of  the  vehicle  is  the  occupier 

of  the  land.  1983,  c.  53,  s.  3. 


7.  Section  3  does  not  apply  if  the  owner  of  the  vehicle  Application 
holds  a  permit  for  the  vehicle  issued  under  section  7  of  the  under  perm “ 
Highway  Traffic  Act,  the  number  plate  issued  thereunder  is  R.s.o.  i9«o, 
displayed  on  the  vehicle  in  accordance  with  the  regulations  198 
under  that  Act  and  the  permit  is  of  such  a  nature  that,  were 
the  vehicle  driven  on  a  highway,  there  would  be  no  contraven¬ 
tion  of  the  Highway  Traffic  Act  with  respect  to  the  permit  and 
number  plate.  1983,  c.  53,  s.  7. 


9. — (1)  Every  person  who, 

(a)  defaces  or  alters  any  number  plate  furnished  by  the 
Ministry; 

(b)  uses  or  permits  the  use  of  a  defaced  or  altered  num¬ 
ber  plate; 

(c)  without  the  authority  of  the  permit  holder  removes 
a  number  plate  from  an  off-road  vehicle;  or 

(d)  uses  or  permits  the  use  of  any  number  plate  upon 
an  off-road  vehicle  other  than  a  number  plate 
authorized  for  use  on  that  off-road  vehicle, 


is  guilty  of  an  offence  and  on  conviction  is  liable  to  a  fine  of 
not  less  than  $50  and  not  more  than  $500  or  to  imprisonment 
for  not  more  than  thirty  days,  or  to  both. 
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Property 
of  the 
Crown 


No  other 
number  to  be 
exposed  and 
number  to  be 
kept  clean 


Penalty 


Evidence 


Signature 

of 

Registrar 


(2)  Every  number  plate  furnished  by  the  Ministry  under 
this  Act  is  the  property  of  the  Crown  and  shall  be  returned  to 
the  Ministry  when  required  by  the  Ministry.  1983,  c.  53,  s.  9. 

10.— (1)  The  driver  of  an  off-road  vehicle  shall  ensure 
that, 

(a)  no  number  other  than  that  upon  the  number  plate 
furnished  under  this  Act  shall  be  exposed  on  any 
part  of  an  off-road  vehicle  in  such  a  position  or 
manner  as  to  confuse  the  identity  of  the  number 
plate;  and 

(b)  the  number  is  kept  free  from  dirt  and  obstruction 
and  is  so  affixed  that  the  numbers  thereon  are 
plainly  visible  at  all  times  and  the  view  thereof  is 
not  obscured  by  any  part  of  the  vehicle  or  any 
attachments  thereto,  or  by  the  load  carried. 

(2)  Every  person  who  contravenes  clause  (1)  (b)  is  guilty  of 
an  offence  and  on  conviction  is  liable  to  a  fine  of  not  less  than 
$5  and  not  more  than  $10.  1983,  c.  53,  s.  10. 


22. — (1)  A  copy  of  any  paper  filed  in  the  Ministry  under 
this  Act  or  the  regulations,  or  any  statement  containing 
information  from  the  records  required  to  be  kept  under  this 
Act  or  the  regulations,  purporting  to  be  certified  by  the  Regis¬ 
trar  under  the  seal  of  the  Ministry,  shall  be  received  in  evi¬ 
dence  in  all  courts  without  proof  of  the  seal  or  signature  and 
is  prima  facie  evidence  of  the  facts  contained  therein. 

(2)  An  engraved,  lithographed,  printed  or  otherwise 
mechanically  reproduced  facsimile  signature  of  the  Registrar 
is  sufficient  authentication  of  any  such  copy  or  statement. 
1983,  c.  53,  s.  22. 


APPENDIX  6 


COSTS 


PROVINCIAL  OFFENCES  ACT 


O.  Reg.  508/87. 

Costs. 

Made — September  1st,  1987. 
Filed — September  1st,  1987. 


REGULATION  TO  AMEND 
REGULATION  815  OF 
REVISED  REGULATIONS 
OF  ONTARIO,  1980 
MADE  UNDER  THE 
PROVINCIAL  OFFENCES  ACT 

1.  Section  1  of  Regulation  815  of  Revised 
Regulations  of  Ontario,  1980,  as 
remade  by  section  1  of  Ontario  Regu¬ 
lation  614/85,  is  amended  by  adding 
thereto  the  following  paragraphs: 

4.  For  service  of  a  parking  infraction 

notice  issued  other  than  under  a 
municipal  by-law .  $3.75 

5.  Upon  conviction  under  section  19  of 

the  Act .  2. SO 

2.  This  Regulation  comes  into  force  on 
the  day  Part  II  of  the  Provincial 
Offences  Act  is  proclaimed  in  force. 


(2522) 
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